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In the Matter of:
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Case No. 1998-LHC 2093
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OANCP No. 1-139366
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Appear ances:

Mat t hew Shaf ner, Esq.
For the C ai mant

John W Geiner, Esqg.
For the Enpl oyer/ Sel f-Insurer

Merle D. Hyman, Esq.
Senior Trial Attorney
For the Director

Before: DAVID W DI NARDI
Adm ni strative Law Judge

DECI SI ON AND ORDER - DENYI NG BENEFI TS

This is a claimfor worker's conpensati on benefits under the
Longshore and Harbor Wbrkers' Conpensation Act, as anended (33
US C 8901, et seq.), herein referred to as the “Act.” The
heari ng was hel d on Novenber 20, 1998 i n New London, Connecti cut at
which tinme all parties were given the opportunity to present
evi dence and oral argunents. The following references will be
used: TR for the official hearing transcript, ALJ EX for an
exhibit offered by this Admnistrative Law Judge, CX for a
Claimant's exhibit, DX for a Director's exhibit and RX for an



Enpl oyer's exhibit. This decision is being rendered after having
given full consideration to the entire record.

Post - heari ng evidence has been admtted as:

Exhi bit No. I tem Filing Date

CX 24A Deposition Notice relating to 12/ 07/ 98
Pet er Baker

CX 24B Deposition Notice relating to 12/ 07/ 98
Ral ph Perry

CX 24C Attorney Shafner’s letter 12/ 28/ 99
filing the

CX 25 Decenber 11, 1998 Deposition 12/ 28/ 98

Testi nony of Ral ph Perry, as
wel | as the

CX 26 Decenber 11, 1998 Deposition 12/ 28/ 98
Testi nony of Peter Baker

RX 24 Attorney Geiner’'s letter re- 01/ 25/ 99
questing a short extension of
time for the parties to file
their post-hearing briefs

ALJ EX 12 This Court’s ORDER granting the 01/ 25/ 99
request ed extension

CX 27 Attorney Stone’s letter suggest- 02/ 12/ 99
ing that briefs be filed on
March 30, 1999

ALJ EX 13 This Court’s ORDER granting the 02/ 16/ 99
request

CX 28 Claimant’ s bri ef 03/ 29/ 99

ALJ EX 14 This Court’s ORDER gi Vi ng 04/ 15/ 99

Cl ai mant seven (7) days to
file a response to the
Enmpl oyer’s untinely filed brief
RX 25 Enpl oyer’ s bri ef 04/ 19/ 99

The record was closed on April 19, 1999 as no further



docunents were fil ed.
Stipul ati ons and | ssues

The parties stipulate, and | find:

1. Cl ai mant and the Enployer were in an enpl oyee-enpl oyer
rel ationship at the relevant tines.

2. Cl aimant alleges that he suffered an injury on Decenber
13, 1996 in the course and scope of his enpl oynent.

3. Cl ai mant gave the Enployer notice of the injury in a
timely manner.

4. Claimant filed a tinely claimfor conpensation and the
Enpl oyer filed a tinmely notice of controversion.

5. The parties attended an informal conference on Decenber
17, 1997.

6. The applicabl e average weekly wage is in dispute.

7. The Enpl oyer has paid no benefits under the Act.
The unresol ved issues in this proceeding are:

1. Whet her Claimant is a covered maritime enpl oyee under the
Longshore Act.

2. Whet her Claimant’s injury arose out of and in the course
of his maritime enpl oynent.

3. If so, whether he is entitled to conpensation benefits
from Decenber 14, 1996 through February 26, 1997

4. Claimant’s entitlenment to nedi cal benefits for his work-
related injury.

5. Cl ai mant’ s average weekly wage.
Summary of the Evidence

Matt hew A. Newgarden (“Claimant” herein), with a high schoo
education conpleted in 1980, obtained his Bachelor of Science
degree wi th hi gh honors in Cctober of 1988 from Charter Gak Col | ege
t hrough a program whereby a student earns college credits on the
basis of the tests taken, and enlisted thereafter shortly in the



U.S. Navy; however, he was given “an honorable discharge” on
Cctober 1, 1980, after three weeks, because he apparently was
“(u)nadaptable to mlitary service.” He then went to work for a
supermar ket in Bal dwm n, New York and on April 6, 1981 he began work
as a laborer at the Groton, Connecticut shipyard of the Electric
Boat Conpany (“Enployer”), then a division of the General Dynam cs
Corporation, a maritinme facility adjacent to the navigable waters
of the Thames River where the Enployer builds, repairs and
overhaul s submarines. As a |aborer, Caimnt was first assigned
duties of cleaning and vacuum ng the “large barge,” identified as
“the 1 EX-504,” which was used by the Enpl oyer as a floating office
building as it was permanently berthed upon the Thanmes Ri ver at the
shi pyar d. He cleaned the hallways and offices so that those
engaged in the construction of the boats could safely and
efficiently performtheir duties. He worked on that fl oating barge
for about a year and he was then transferred to work in “the
el ectricians’ office area” where the electricians and the planners
were engaged in performng their assigned duties in the
shi pbui I di ng i ndustry. Claimant’s duties, involved, inter alia,
sweepi ng and nopping floors, enptying waste baskets, vacuum ng

different areas, renoving debris and “garbage along the floor.” He
worked in that “pretty big area” for about one year and, while
still remaining in Departnent 505, he was “noved back to that

barge” for about six nonths and he again perfornmed his simlar
duties as a | aborer. dainmant was then on a | eave of absence from
Decenmber of 1983 to WMarch of 1985 because of an enotional
di sturbance, i.e., obsessive conpul sive di sorder, and hi s treatnent
records at The Institute of Living are in evidence as CX 2. (RX 5,
RX 16 at 2-7; TR 76-83)

Cl aimant was released to return to work by his doctors and he
returned to the shipyard on March 3, 1985 as a |aborer and he
resuned the duties he fornerly perforned, and this tinme he was
assigned to the Enployer’s purchasing departnent where he had
duties of “(mopping, vacuum ng, (renoving) garbage from March of
‘85 (to) probably around Cctober of *85.” He was then transferred
to second shift and he worked “mainly outside until the strike of
(July of) °88.” Hs work areas included the so-called 260
Building--a large building alnost twice the size of a football
field--where the submarine is fabricated in sections just prior to
| aunchi ng and subsequent conmm ssioning. He again swept the floors,
renmoved debris and garbage, shovell ed snow as needed, etc. in work
areas near the building ways. The strike occurred on July 1, 1988
and Claimant, joining in the strike, went to work el sewhere at
several departnent stores as a conbi nation cashier/stock clerk. He
was recalled to work as a | aborer at the shipyard on Novenber 3,
1991 and he was restored to his prior seniority |evel, pursuant to
the settlenment resolving the union dispute. Caimant denied any



attenpts to injure hinself in the past and he admtted receiving
two warnings relating to disciplinary proceedings for violating
conpany policy. The first was in 1987 and involved |eaving his
work area ten (10) mnutes early prior to the normal quitting tinme
and the second warning was received in February of 1997. (RX 16
at 7-12; TR 83-84, 91-92)

In March of 1995 C ai mant was assigned to cl ean the bat hr oons
of the machine shop and el sewhere and he is famliar with the
storage roomon the second fl oor of the machi ne shop. According to
Claimant, the roomis used as “a |locker room and (for) storing
mai nt enance supplies.” Cdainmant had a | ocker in that roomwhere he
stored a ol d pair of backup boots which he used during a snow storm
or other inclenment weather, as well as perhaps a pair of old
gl oves. That storage roomal so contai ned cl eani ng supplies such as
broons, plastic garbage bags, cleaning fluid, etc. Those cl eaning
supplies were stored as a convenience to nore efficiently clean the
areas on the second floor and Cdaimnt would replenish those
suppl i es whenever the cleaning supplies would run low. He would
use that roomonce a day the “first thing in the norning” after he
“punched-in” at the time clock and he would get the supplies he
woul d need to cl ean the nen’s bat hroons in the machi ne shop, on the
wet dock, the so-called “Big Bertha,” a “very |l arge nen’s bat hr oont
on the YTT barge, and in other buildings. After entering or
| eaving that storage room Claimant routinely closed the door to
prevent thefts of those supplies. Wile he “was not aware” that
that door had a habit of sticking, he did testify that the “lock
had never worked on that door . . . even from the outside.”
According to Caimant, there was a wi ndow next to the door in the
supply roombut “it was covered with cardboard” to prevent others
from seeing the supplies and from being tenpted to renpbve them
W t hout perm ssion. The w ndow was “a solid piece of glass” and
“doesn’t open.” The top part of the w ndow was actually “wre
mesh.” (RX 16 at 12-20, RX 5; TR 85-87)

Above the storage roomis a so-called |oft to which one gains
access by “clinb(ing) up on one of the |ockers” and using the
shelves at the left side as a nake-shift |adder. He went into the
| oft just one tinme and that was on Decenber 13, 1996, at about
8 AM after he had clocked in at 7 AM and had spent about twenty
mnutes or so inspecting the condition of “Big Bertha” and to
det erm ne what supplies he woul d need to cl ean that bathroom That
| oft area contai ned “a bunch of mai ntenance equi pnent,” as well as
sone cardboard boxes that he would use later as the need arose.
According to C ai mant, “everything up there | ooked |i ke junk to ne.
It was very dirty” and “if there was a tel evision, (he) doubt(ed)
it would work.” Claimnt did not knowif that al cove contai ned any
sort of bedding material, Caimnt remarking that he did not know
who “woul d sleep there” as there is no heat in that roomand “it
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was cold in that roonf on Decenber 13, 1996. He was not aware that
that |oft contained any magazi nes or other reading material but,
according to Claimant, “There were magazines buried . . . in sone
of the | ockers in newspapers.” (RX 16 at 20-23)

On Decenber 13, 1996 Claimant had to clinb up into the |oft
“(b)ecause (he) was locked in fromthe inside.” He had gone into
the room*“to get supplies and (he) got |ocked in fromthe inside.”
Cl ai mant pul |l ed back the cardboard fromthe w ndow and he banged
and kicked on the door to attract the attention of his co-workers
on the second floor. However, no one could hear him due to the
| oud noi ses nade by the operation of those “very | oud” machi nes and
the other equipnent in that building. He “was trying to open the
door frantically,” his “hands were cut open and bl eedi ng,” he “was
making a lot of noise, kicking the door” but no one heard him
Claimant then panicked and, in a nonent of desparation, after
spendi ng about twenty to thirty mnutes in a state of panic, went
up to the loft and he “tried to clinb out on the | edge to one of
the adjoining adjacent w ndows which (he) saw were open.” He
| ooked bel ow and across to the bal cony, saw no one and he stepped
on the ledge to try to reenter the building through that adjacent
w ndow. However, the | edge was not w de enough to accommodate his
work boots (CX 18) and he realized that the |edge was “nore
precarious” than he had anticipated and, as he was unable to
retrace his steps, he “junped and | anded as well as (he) could.”
Cl ai mant, acknow edging that he “did a stupid thing,” fell about
fifteen (15) feet to the pavenent, and he “got up and wal ked about

30, 35 feet,” before collapsing in back of a nearby dunpster.
Claimant attributed his actions to the fact that he “was frantic
since the door was | ocked fromthe inside.” (TR 96-107)

Sone people cane up to Cai mant while he was on he ground and
he was not told to nove and to await the arrival of the paranedics.
He did not recall telling anyone that he had fallen down 25 steps.
Later on Claimant did tell those who asked himthat he had junped
from the | edge because he “got |ocked from the inside and (he)
tried to get to another w ndow.” Claimant did admt to being
fearful that he woul d be caught in the storage roomby a supervi sor
because in Cctober of 1995 a M. Cuilands had caught himtaking an
early break in that room and C ai mant had recei ved an oral warning
for that incident. Cl ai mant who apparently has a “fetish” for
havi ng cl ean hands and who often washes hi s hands as nuch as twel ve
(12) tinmes each day (TR 94) was in the habit of using the |adies’
room -when there was no one in there--to wash his hands because the
war mwat er woul d prevent chappi ng of his hands, remarking there was
no warmwater in the nen"s room He would not enter the |adies’
room when occupi ed and he would imediately | eave when he heard
soneone entering that room About one nonth earlier a woman had
conpl ai ned about C aimant being in there and a sign was placed on
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the door limting it to “ladies only,” and after that point he no
| onger entered that room The “bedding” referred to by the
Enpl oyer actually was an orange colored cushion covered wth
plastic. C aimant spent about 20 to 25 mnutes in the storage room
before going up into the |oft and he spent about a total of five
mnutes in the loft and out on the | edge. (RX 16 at 23-39
TR 107-111)

The paranedics arrived at the scene and Cl aimant, after being
boar ded and col | ared, was brought to t he Energency Roomat Law ence
and Menorial Hospital (CX 4) and, in viewof its inportance herein,
t he Decenber 13, 1996 Enmergency Roomreport of Dr. Susan P. Mat hew
will be included at this point (RX 10):

“CH EF COMPLAI NT: Back pain after fall.

“H STORY: The patient is a 34 year old who fell down a flight of
stairs. He was brought to the energency room by anbul ance for
eval uati on. The patient conplains of left wist pain and | ower
back pain. The patient was up fromthe scene and was wal king into
the building to get help and coll apsed to the floor. The patient
deni es any ot her synptons. He denies any | oss of consci ousness and
deni es any head or neck pain.

“EXAM NATI ON: The patient was brought in boarded and coll ared.
After initial evaluation, the collar was renoved. The patient was
exam ned. Pulse is 66, respiratory rate is 20, blood pressure is
109/ 58, tenperature is 38. 3.

“HENT exam - unremar kabl e.

Heart - regular rate and rhythm
Lungs - clear.

Abdonen - soft and nont ender.

Extremties - left wist area has sone bruising noted. The pal mof
|l eft hand al so has sonme bruising and abrasi ons not ed. Range of
nmotion of the wist is normal. No significant swelling of the
Wrist.

Back - there is tenderness to palpation in the md |unbar area.

“ COURSE: The patient was given Toradol 60 ng IM He had
| umbosacral spine and left wist filnms done. Lunbosacral spine
shows L1/L2 conpression fracture. The left wist has no fractures
seen. The patient was referred to Dr. Thonpson, who was the
ort hopedi st on call, for further managenent. The planis to admt
the patient to the hospital mainly for pain control and bedrest.
Further treatnent is as per Dr. Thonpson.”

Dr. Eric N Thonpson states as follows in his Decenber 13,
1996 adm ssion report (RX 11):



ADM TTI NG DI AGNCSI S: Conpression fracture L1, L2.

This 34-year-old man says his |lost his balance and fell headl ong
down a long flight of stairs this norning at work at El ectric Boat.
He believes he tunbled as he fell and essentially sat down hard on
the concrete at the bottomof the flight. He staggered a few steps
out the door and then collapsed and was unable to wal k. He was
brought to the energency room conpl ai ni ng of severe | ow back pain
and was found to have conpression fractures of L1 and L2. He is
admtted for pain control and bed rest.

He says he is in good general health. He has no allergies. He
takes no regular nedication. He has in the past been treated for
“athlete’s foot” both wth oral and topical nedication, neither of
whi ch he takes any | onger.

PHYSI CAL EXAM Reveal s an obvi ously unconfortabl e young man who i s
alert, oriented and cooperative. He is conplaining of severe | ow
back pain.

HEEN - within normal |imts.

Chest - clear to auscultation.

Heart - regular rhythm no nurnur.

Abdonen - soft, flat, no nmasses or tenderness.

Extremties - no deformty. Conplains of back pain with active or
passive hip flexion. Has paravertebral nuscle spasmwhen he is | og
rolled to the side. There is sone tenderness over the upper |unbar
Spi hous processes.

Neurologic - normal with active deep tendon refl exes.

Skin - scaly dermatitis around toes of both feet wth |[ong,
unt ended toenail s.

He is admtted for observation and bed rest and anal gesia. | have
advised himthere is always a concern about paralytic ileus for
this type of fracture and will keep himon a liquid diet for a day
or two. | would plan to brace himto assist early anbul ation, but
his fractures involve anterior colum only and | ess than 50%of the
hei ght of the anterior vertebra. | suspect this injury is stable
and will not require instrunmentation and has a good prognosis

according to the doctor.

Claimant was discharged on Decenber 17, 1996 and Dr.
Thonmpson’s report is as follows (RX 13):

“DI SCHARGE DI AGNCSI S: 1. Conpression fracture L1 and L2
vert ebr ae.
2. Fracture of |eft radial head.
3. Fracture of coronoid process
| eft ul na.

4. Sprain of left wist and right



knee.

Thi s 34-year-old man was brought to the Emergency Roomby anbul ance
on the day of adm ssion giving a story of having | ost his bal ance
and tunbl ed headl ong down a flight of stairs this norning at work
at Electric Boat. He feels he |l anded hard on his buttocks at the
bottom of the flight of stairs. He clainmed he staggered a few
steps out the door, collapsed and was unable to wal k. He was found
in the Emergency Room to have conpression fractures of L1 and L2
and was admtted for pain control and bed rest.

“PAST MEDI CAL HI STORY: Showed that he claimed to be in good
general health, had no allergies and took no regul ar nedications.
He says that he has been treated in the past for athlete s foot
with oral and topical nedication.

“HOSPI TAL COURSE: Later on the day of adm ssion the Medical
Department of Electric Boat called to advise that M. Newgarden had
an extensive psychiatric history and it was their suspicion that he
junped or fell from a w ndow. The concern was raised about
suicidal intent and though he denied this specifically, we asked
Crisis Intervention to see him They were able to elicit the
hi story that indeed he had fallen and gave an invol ved story about
being | ocked in a store room clinbing out a wi ndow, crawl i ng al ong
a ledge and falling. He clains that he did not give an accurate
hi story because he feared that he would Il ose his job. It turns out
that he has about a 13-year history of obsessive-conmpulsive
di sorder and in he neantinme has taken a variety of psychotropic
nmedi cations and has been seen by quite a significant nunber of
ment al heal th professionals. He continued to swear that he was not
sui cidal so the suicide watch was renoved. Because of conplaints
of el bow pai n radi ographs were taken on the second hospital day and
he was found to have an undi splaced fracture of the left radia
head and of the coronoid process of the ulna. He was confortable
inasling at that point and was tolerating sitting on the edge of
the bed. By the fourth hospital day he was up with a wal ker and
back pain was inproving. The next day he decided that he could
function at his parents’ honme considering he was only on oral
medi cation and navigating his sling regularly and did not feel that
he required any further protection for his arm He still of course
conpl ai ned of m d-backache which was steadily inproving. He was
di scharged hone with Percocet for pain, instructions to apply ice
and begin gentle range of notion exercises to the el bow
Arrangenents were made to see himin the office in about ten days
t hough he was advi sed that he could call sooner if problens arose.
It was ny judgenent that this should be considered a bona fide
work-related injury as there is no persuasive evidence that the
injury occurred in an attenpt to do hinself harm No surgery is
antici pated on the el bow or spine.
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(See also CX 5, CX 6, CX 7)

Andr ew Moran, LCSW eval uated C ai mant and, after receiving an
accurate history report of what had happened, as well as a report
of frequent use of NO DOZE as a stinul ant, concluded that d ai nant
“is alert, fully oriented and cooperative,” was not suicidal and
shoul d “seek individual therapy on an outpatient basis” for his
obsessi ve conpul sive disorder and his work-related stressors and
soci al environs nental stressors. (RX 12)

Dr. Thonpson kept C ai mant out of work and t he doctor rel eased
himto return to work on February 27, 1997 at his regular job as he
has recovered from his back, knee and elbow injuries. (RX 14, RX
15; CX 8) dainmant took the doctor’s return to work slip to the
Enpl oyer’s Yard Hospital but he was not allowed to return to work
because he was told that he would be facing disciplinary
proceedi ngs because he was told that the | oft contained a tel evi son
set or conputer nonitor, sone pornographi ¢ nagazi nes and a bed nade
out of cushions, the Enployer’s security departnment personnel
concluding that d ai mant had been using the I oft as a private rest
area. (CX 9) Furthernore, on-duty personnel at the hospital did

not have enough i nformation to determ ne i f C ai mant
psychol ogically was able to return to work and that it mght be
necessary to followp with Dr. Ruffner. (CX 10) Cl ai mant was

suspended and he was told to either resign or be fired; he decided
to resign because he wanted to be able to find enploynent
el sewhere, although he was advi sed by the union that his situation
was a “w nnable” grievance. (TR 111-112)

Ms. Elaine Newgarden, Claimant’s nother, testified that her
son’s obsessive conpul sive disorder (“OCD’) was diagnosed at the
Institute of Living (CX 2), although he has had that condition
since he was at teenager. He was also treated at the Institute for
depression and she denied that her son is suicidal, although the
doctors at L&M suspected that he mght be, based upon his
conflicting stories as to the etiology of his injuries on Decenber
13, 1996. After his fall daimnt was diagnosed with asperga
syndronme, a form of high functioning autism although w thout the
conplete synptons of a child with autism A person with this
syndronme i s unable to formrelationshi ps and the intelligence | evel
of such a person can range from being retarded to being highly
intelligent. Cdaimant is being retrained for work in the conputer
i ndustry through the Bureau of Rehab Services, a programfunded by
the State of Connecticut. Caimant’s OCD makes hi mwash hi s hands
numerous tinmes during the day and he has done this for many years.
He is “very concerned” wth cleanliness and will usually wash his
hands after touching anything. There is no nedication for that
condition. (TR 67-75)
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Cl ai mant has obtai ned enpl oynent as a mai nt enance person or
stock clerk at Marshall’s Departnent Store and his wages are in
evidence as CX 21 and CX 22. (TR 112-113) In this proceedi ng,
Cl ai mant seeks to establish his status as a maritinme enpl oyee and
he seeks benefits for his tenporary total disability from Decenber
14, 1996 t hrough February 26, 1997. There is no pending claimfor
a |l oss of wage-earning capacity. (TR 17-32)

On the basis of the totality of this record and having
observed the deneanor and heard the testinony of credible
W t nesses, except as noted below, | nmake the foll ow ng:

Fi ndi ngs of Fact and Concl usions of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
W tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particul ar nmedical exam ner. Banks v. Chicago Gain Trimers
Association, Inc., 390 U S. 459 (1968), reh. denied, 391 U S. 929
(1969); Todd Shipyards v. Donovan, 300 F.2d 741 (5th Gr. 1962);
Scott v. Tug Mate, |ncorporated, 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Q@uiberson Punping, 22 BRBS 87, 91 (1989); Anderson V.
Todd Shipyard Corp., 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonvill e Shipyard,
Inc., 14 BRBS 148.9 (1981); Brandt v. Avondal e Shipyards, Inc.

8 BRBS 698 (1978); Sargent v. Matson Terminal, Inc., 8 BRBS 564
(1978) .

The Act provides a presunption that a claimconmes within its
provisions. See 33 U S.C. 8920(a). This Section 20 presunption
“applies as nmuch to the nexus between an enpl oyee’s mal ady and his
enpl oynment activities as it does to any other aspect of a claim”
Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C. Cr. 1976),
cert. denied, 429 U S. 820 (1976). Claimant's uncontradicted
credible testinony alone nmay constitute sufficient proof of
physical injury. Golden v. Eller & Co., 8 BRBS 846 (1978), aff'd,
620 F.2d 71 (5th G r. 1980); Hanpton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Anderson v. Todd Shi pyards, supra, at 21; Mranda
v. Excavation Construction, Inc., 13 BRBS 882 (1981).

However, this statutory presunpti on does not di spense with the
requirenent that a claim of injury must be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a “prima facie” case. The Suprene Court has held that
“[a] prima facie ‘claimfor conpensation,” to which the statutory
presunption refers, nmust at |least allege an injury that arose in
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the course of enploynent as well as out of enploynent.” United
States Indus./Fed. Sheet Metal, Inc., v. Drector, Ofice of
Wor kers’ Conpensation Prograns, U S. Dep’'t of Labor, 455 U. S. 608,
615 102 S. Ct. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.
U.S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980).
Mor eover, “the nmere existence of a physical inpairnment is plainly

insufficient to shift the burden of proof to the enployer.” 1d.
The presunption, though, is applicable once clainmant establishes
that he has sustained an injury, i.e., harmto his body. Preziosi

v. Controlled Industries, 22 BRBS 468, 470 (1989); Brown v. Pacific
Dry Dock Industries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui Il ding and Construction Conpany, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981).

To establish a prima facie claimfor conpensation, a clai mant
need not affirmatively establish a connection between work and
harm Rather, a claimant has the burden of establishing only that
(1) the claimnt sustained physical harm or pain and (2) an
accident occurred in the course of enploynent, or conditions
exi sted at work, which could have caused the harmor pain. Kier v.
Bet hl ehem Steel Corp., 16 BRBS 128 (1984); Kelaita, supra. Once
this prima facie case is established, a presunption is created
under Section 20(a) that the enployee's injury or death arose out
of enpl oynent. To rebut the presunption, the party opposing
entitlenment nust present substantial evidence proving the absence
of or severing the connection between such harm and enpl oynent or
wor ki ng conditions. Parsons Corp. of Californiav. Director, OACP,
619 F.2d 38 (9th G r. 1980); Butler v. D strict Parking Managenent
Co., 363 F.2d 682 (D.C. Cr. 1966); Ranks v. Bath Iron Wbrks
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once cl ai mant
est abl i shes a physi cal harmand wor ki ng condi ti ons whi ch coul d have
caused or aggravated the harm or pain the burden shifts to the
enpl oyer to establish that claimant's conditi on was not caused or
aggravated by his enploynent. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynamcs Corp., 18 BRBS 85 (1986).
If the presunption is rebutted, it no longer controls and the
record as a whole nust be evaluated to determne the issue of
causation. Del Vecchio v. Bowers, 296 U S. 280 (1935); Vol pe v.
Nort heast Marine Termnals, 671 F.2d 697 (2d Cr. 1981); Hol nes v.
Uni versal Maritine Serv. Corp., 29 BRBS 18 (1995). In such cases,
| nmust weigh all of the evidence relevant to the causation issue.
Sprague v. Director, OANCP, 688 F.2d 862 (1st Cr. 1982); Hol nes,
supra; MacDonald v. Trailer Marine Transport Corp., 18 BRBS 259
(1986) .

As already noted, to establish a prima facie case for
i nvocation of the Section 20(a) presunption, claimnt nmust prove
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that (1) he suffered a harm and (2) an accident occurred or
wor ki ng condi ti ons exi sted which coul d have caused the harm See,
e.g., Noble Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6
(CRT) (5th Gr. 1986); Janes v. Pate Stevedoring Co., 22 BRBS 271

(1989). If claimant's enploynment aggravates a non-work-rel ated,
underlying di sease so as to produce incapacitating synptons, the
resulting disability is conpensable. See Rajotte v. GCeneral

Dynam cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Wrks
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director,
ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Gr. 1981). | f enpl oyer
presents “specific and conprehensive” evidence sufficient to sever
the connection between claimant’s harm and his enploynent, the
presunption no | onger controls, and the issue of causation nust be
resol ved on the whol e body of proof. See, e.g., Leone v. Seal and
Term nal Corp., 19 BRBS 100 (1986).

Enpl oyer contends that Caimant did not establish a prim
facie case of causation and, in the alternative, that there is
substantial evidence of record to rebut the Section 20(a),
33 U.S.C 8920(a), presunption. | accept both contentions in ny
deci sion herein although I am cognizant that the Board has held
that credible conplaints of subjective synptons and pain can be
sufficient to establish the el enent of physical harmnecessary for
a prima facie case for Section 20(a) invocation. See Sylvester v.
Bet hl ehem Steel Corp., 14 BRBS 234, 236 (1981), aff’'d, 681 F.2d
359, 14 BRBS 984 (5th Cr. 1982). Moreover, while | may properly
rely on Claimant’s statenents to establish that he experienced a
work-related harm it is undisputed that an acci dent occurred which
could have caused the harm but this case centers around the
circunstances and etiol ogy of that accident. See, e.g., Sinclair
v. United Food and Commercial Wrkers, 23 BRBS 148, 151 (1989).
Mor eover, Enployer’s general contention that the clear weight of
the record evidence establishes rebuttal of the presunption is not
sufficient to rebut the presunption. See generally Mffleton v.
Briggs Ice Cream Co., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enployer
33 U S.C. 8920. What this requirenent neans is that the enpl oyer
must offer evidence which conpletely rules out the connection
bet ween the all eged event and the alleged harm In Caudill v. Sea
Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier offered a
medi cal expert who testified that an enploynent injury did not
“play a significant role” in contributing to the back trouble at
issue in this case. The Board held such evidence insufficient as
a matter of lawto rebut the presunption because the testinony did
not conpletely rule out the role of the enploynment injury in
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contributing to the back injury. See also Cairns v. Matson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion which
didentirely attribute the enpl oyee’s conditionto non-work-rel ated
factors was nonet hel ess insufficient to rebut the presunpti on where
the expert equivocated sonmewhat on causation elsewhere in his
testinony). Were the enployer/carrier can offer testinony which
conpletely severs the causal link, the presunption is rebutted.
See Phillips v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS
94 (1988) (nedical testinony that clai mant’ s pul nonary probl ens are
consistent with cigarette snoking rather than asbestos exposure
sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the Section
20(a) presunption. But see Brown v. Pacific Dry Dock, 22 BRBS 284
(1989) (hol ding that asbestosi s causati on was not established where
the enployer denonstrated that 99% of its asbestos was renoved
prior to the claimant’s enpl oynent while the remai ning 1%was in an
area far renoved fromthe clainmnt and renoved shortly after his
enpl oynent began). Factual issues cone in to play only in the
enpl oyee’s establishnment of the prima facie elenents of
har nf possi bl e causation and in the | ater factual determ nation once
the Section 20(a) presunption passes out of the case.

Once rebutted, the presunptionitself passes conpletely out of
the case and the issue of causation is determ ned by exam ning the
record “as a whole.” Holnmes v. Universal Mritine Services Corp.
29 BRBS 18 (1995). Prior to 1994, the “true doubt” rul e governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nations were resol ved
in favor of the injured enployee. Young & Co. v. Shea, 397 F.2d
185, 188 (5th Cr. 1968), cert. denied, 395 U S 920, 89 S C
1771 (1969). The Supreme Court held in 1994 that the “true doubt”
rule violated the Adm nistrative Procedure Act, the general statute
governing all admnistrative bodies. Drector, OXCP v. G eenw ch
Collieries, 512 U. S. 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994).
Accordingly, after Geenwich Collieries the enployee bears the
burden of proving causation by a preponderance of the evidence
after the presunption is rebutted.

As the Enployer party disputes that the Section 20(a)
presunption is invoked, see Kelaita v. Triple A Machine Shop, 13
BRBS 326 (1981), the burden shifts to Enployer to rebut the
presunption wth substantial evidence which establishes that
Claimant’s enpl oynent did not cause, contribute to, or aggravate
his condition. See Peterson v. General Dynam cs Corp., 25 BRBS 71
(1991), aff’'d sub nom |Insurance Conpany of North Anerica v. U. S.
Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Gr. 1992),
cert. denied, 507 U.S. 909, 113 S. C. 1264 (1993); (Obert v. John
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T. Cark and Son of Maryland, 23 BRBS 157 (1990); Samv. Loffl and
Brothers Co., 19 BRBS 228 (1987). The unequivocal testinony of a
physician that no relationship exists between an injury and a
Claimant’ s enploynent is sufficient to rebut the presunption. See
Kier v. Bethl ehem Steel Corp., 16 BRBS 128 (1984). If an Enpl oyer
subm ts substantial countervailing evidence to sever the connection
between the injury and the enploynent, the Section 20(a)
presunption no | onger controls and the issue of causation nust be
resolved on the whole body of proof. Stevens v. Tacona
Boat buil ding Co., 23 BRBS 191 (1990). This Adm nistrative Law
Judge, in weighing and evaluating all of the record evidence, may
pl ace greater weight on the opinions of the enployee’s treating
physi ci an as opposed to the opinion of an exam ning or consulting
physician. In this regard, see Pietrunti v. Drector, OACP, 119
F.3d 1035, 31 BRBS 84 (CRT)(2d Cir. 1997).

In the case sub judice, Caimant al so alleges that the harmto
his bodily franme, i.e., his orthopedic injuries, resulted fromhis
Decenber 13, 1996 fall at the Enployer's facility. The Enpl oyer
has introduced specific and conprehensive evidence severing the
connection between such harmand Caimant's maritime enpl oynent.
The presunption falls out of the case and | shall weigh and
eval uate the evidence. Thus, C aimant has not established a prim
facie claimthat such harmis a work-related injury, as shall be
di scussed bel ow.

However, Dbefore | determne whether or not Caimant’s
orthopedic injuries arose out of and in the course of his
enpl oynent, | nust first resolve the issue as to whether or not

Claimant’ s work as | aborer at the Enpl oyer’s shipyard satisfies the
status and situs requirenents of the Longshore Act as the Enpl oyer
submts that C aimant is not subject to the jurisdiction of the Act
because of the nature of his work.

The Benefits Review Board has consistently held that the
Section 20(a) presunption that a claimcones within the provisions
of the Act is inapplicable to the threshold issue of jurisdiction.
Sedmak v. Perini North River Associates, 9 BRBS 378 (1978); aff'd
sub. nom Fusco v. Perini North R ver Associates, 601 F.2d 659 (2d
Cr. 1979), cert. granted, vacated and remanded, 444 U.S. 1028
(1980), 622 F.2d 1111 (2d Cr. 1980) (decision on remand); Wnn v.
Newport News Shi pbuil ding and Dry Dock Conmpany, 16 BRBS 31 (1983);
Boughman v. Boi se Cascade Corporation, 14 BRBS 173 (1981); Hol nes
v. Seafood Specialist Boat Wrks, 14 BRBS 141 (1981). However, the
United States Court of Appeals for the Fifth Grcuit has held that
“(t)he judicial policy has | ong been to resolve all doubts in favor
of the enployee and his famly and to construe the Act in favor of
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t he enpl oyee for whose benefits it is primarily intended,” Arny Al r
Force Exchange v. Greenwood, 585 F.2d 791 (5th Cr. 1978), and that
the policy of the Act has been “to resolve doubtful questions of
coverage in the Caimant's favor.” Tanpa Ship Repair v. D rector,
535 F.2d 936, 938 (5th Cir. 1976).

Al t hough pre-anmendnent case | aw serves as useful franmework in
which to ascertain maritinme enploynent, it is not controlling.
Wight v. Traylor - Johnson Construction Co., 9 BRBS 372 (1978).
However, the U.S. Suprene Court has held that injury over navigable
waters in and of itself is a sufficient benchmark by which to
ascertain maritinme enploynent. Director v. Perini North R ver
Associ ates, 459 U. S. 297 (1983). Thus, enploynent or injury over
actual navigable waters is now di spositive in determning maritine
enpl oynment under Section 2(3). However, as this Enpl oyee was not
injured over navigable waters, it is necessary to consider whet her
he was engaged in maritinme enploynent. |In this case, his duties as
a labor initially cannot be characterized as those of a
| ongshoreman, or of |ongshoring activity, a ship repairnan,
shi pbui | der, or ship-breaker or a harbor worker under the rule
enunci ated by the Benefits Review Board in Stewart v. Brown & Root,
Inc., 7 BRBS 356 (1978), aff'd sub. nom Brown & Root, Inc. v.
Stewart, 607 F.2d 1087 (4th Cr. 1979).

The aforenentioned Sedmak test for status requires a
determ nation of whether Caimant's work had a realistically
significant relationship to maritinme activities involving
navi gati on and comrerce over navi gable waters.

On the basis of the totality of the record and having in m nd
t he beneficent purposes of the Act and the renedi al nature of that

legislation, | hold that Caimant's work does satisfy the Sednmak
test. Clearly, his work bears a realistically significant
relationship to naritine activities involving navigation and
comerce over navigable waters as | find that his duties

constituted an integral part of the shipbuilding process, as
further discussed bel ow.

Cover age

CGenerally, an enployee is covered by the Act if he neets two
tests: the status test and the situs test. See generally
Nort heast Marine Term nal Co. v. Caputo, 432 U S. 249 (1977). An
enpl oyee who woul d have been covered under the pre-Anendnent Act,
i.e., who was injured over water, is covered by the amended Act,
W thout reference to the status test. See Director v. Perini North
Ri ver Associates, 459 U. S. 297, 103 S.Ct. 634 (1983). d ai mant was
not injured over water, and therefore nust neet both the status
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test and the situs test.

The situs test refers to the place at which the enployee
wor ked or was injured. Covered |ocations include navigable waters
and adj oi ni ng areas used to | oad, unload, repair or build a vessel.
See Section 2(4) of the Act. Claimant's work at the Enployer’s
shipyard does satisfy the situs test, because his nost recent
enpl oynent occurred in the Enployer's main yard which adjoins
navi gabl e waters and which is used for ship building and repair.
Cl aimant therefore neets the situs test based upon this enpl oynent.

The status test refers to the enpl oyee's occupation. Covered
occupations include |ongshorenen, harbor-workers, ship repairers
and shi pbuilders. See Section 2(3) of the Act.

Cl ai mant' s coverage by the Act during his recent enpl oynent as
a | aborer is subject to considerable controversy. The general rule
is that enployees are covered if their duties are an “integral
part” of traditional | ongshoring and shi pbuil ding or ship repairing
processes. The Suprene Court has concluded that, at a m ninmm
clerical workers are not covered by the Act. The Court explained
t he Congressional intent was to cover those workers engaged in the
essential elenents of unloading a vessel, taking cargo out of a
hold, noving it away from the ship's side, and carrying it
imediately to a storage or holding area. [P]ersons who are on the
situs but are not engaged in the overall process of |oading and
unl oadi ng vessels are not covered. Excl uded are enpl oyees who
performpurely clerical tasks and are not engaged in the handling
of cargo. Northeast Marine Termnal Co. v. Caputo, 434 U.S. 249,
266-67 (1977). The Caputo Court relied upon the foll ow ng passage
fromthe legislative history:

The intent of the Commttee is to permt
a uniform conpensation system to apply to
enpl oyees who would otherwi se be covered by
this Act for part of their activity. The
Comm ttee does not intend to cover enployees
who are not engaged in |oading, unloading,
repairing or building a vessel just because
they are injured in an area adjoining
navi gable waters wused for such activity.
Thus, enpl oyees whose responsibility is only
to pick up stored cargo for further trans-
shi pmrent would not be covered, nor would
purely clerical enployees whose jobs do not
require themto participate in the | oading or
unl oadi ng of cargo. However, checkers, for
exanple, who are directly involved in | oading

17



and unl oadi ng functions are covered by the new
amendnent. S. Rep. No. 92-1125, 92d Cong., 2d
Sess. 13, 1972 U.S. Code Cong & Adm n. News
4708.

The Fourth Circuit Court of Appeals has addressed the status
i ssue in a case somewhat simlar to the case sub judice. The court
concluded that a warehouseman whose duties included |oading and
unl oadi ng pi pe, col or-codi ng pi pe, verifying the proper shipnment of
pi pe, and occasionally sawing the pipe to appropriate | engths was
covered by the Act. Wiite v. Newport News Shi pbuil ding & Dry Dock,
633 F.2d 1070 (4th Cr. 1980). The court held, first, that the
i nclusion of clerical duties inthe claimant's job was not deci sive
of his status. Second, the court stated that the claimant's
primary duties were not clerical. The only clerical duties were
those involving verification of proper shipnent of pipe. Third,
the union's classification of the job as clerical was not decisive
of the claimant's status. Instead, the court held that the
appropriate test was whether the claimant's primary duties
“constituted an 'integral part' and necessary 'ingredient' of
shi pbui | ding and al so caused himto be directly involved therein
. .7 \Wiite, supra at 1074. Since that claimant's duties were
“the first steps taken physically to alter that pipe for its use in
ship construction,” he net the status test. (1d.)

Claimant's duties as a | aborer al so establish coverage by the
Act as an integral part of the shipbuilding process. | therefore
conclude that Caimant was a maritime enpl oyee covered by the Act,
as nore fully discussed bel ow.

The Benefits Revi ew Board has di scussed t he so-cal |l ed “support
services” test in a nunber of cases and, nost recently in a matter
over which this Admnistrative Law Judge presided, the Board
reversed a denial of benefits to a | aborer who worked only in the
adjoining areas and who was prohibited by wunion rules from
perform ng any work on the boats or barges or any other structure
fl oati ng upon or berthed on the Pascagoula R ver and the Gulf of
Mexi co, the Enpl oyer believing that this restriction wouldinsulate
it fromclainms under the Act for this class of workers as work on
t he boats and vessel s was perfornmed by enpl oyees fromanot her uni on
cl ass of workers. 1In Joseph E. Biggs v. Ingalls Shipbuilding, BRB
Nos. 95-2183 and 95-2183A, August 14, 1996, the Board held as
follows in its non-published CRDER at 1-3:

“The Director and claimnt appeal the admnistrative |aw
judge’s finding that claimnt does not satisfy the status test of
Section 2(3) of the Act. 33 U.S.C. 8902(3). (Footnote omtted) In
addition, the Director has filed a notion for summary reversal
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For the reasons that follow, we grant the Director’s notion,
reverse the admnistrative | aw judge’s finding that claimant does
not satisfy the status elenent, and remand the case for a deci sion
on the merits.

“The facts recited by the admnistrative |law judge are
uncontested and are as follows: C ainmant was enpl oyed as a ground
| aborer at Ingalls Shipbuilding at its shipyard adjacent to
navi gabl e waters. Hi s duties included cl eaning and renovi ng debris
from the property, and he used shovels, wheel barrows, rakes and
broons to performhis job. Cdaimant testified that he cl eaned and
swept various shops, occasionally having to nove equipnent to do
So. Claimant also had to keep gantry tracks clear so that
prefabricated sections of vessels could be noved. d ai mant di d not
wor k aboard ships. On January 22, 1991, claimant injured his back
while attenpting to nove sone cabl es.

“The adm nistrative |aw judge found that claimant did not
satisfy the status test because he was a | and-based, not a shi p-
based, cleaner, whose

duties are simlar to those perforned not only on non-
maritime construction sites but also in every buil ding,
retail establishnment and virtually every comrercial
enterprise. Caimant did not face the hazards normally
associated wth shipbuilding, unlike those workers who
are actively engaged in the building, repair or
over haul i ng of vessels.

Deci sion and Order at 11. The adm nistrative |law judge also cited
the Suprene Court’s decision in Chesapeake & Ohio Ry. Co. .
Schwal b, 493 U.S. 40, 23 BRBS 96 (CRT)(1989), for the proposition
that claimant is not covered because his work is not “an integral
or essential part of |oading or unloading a vessel.” 1d.

“We hold that the adm nistrative |law judge erred in finding
that claimant was not engaged in covered enploynent, as his
reasoning is essentially that of the discredited “support services”
test. See Graziano v. CGeneral Dynamcs Corp., 663 F.2d 340, 342-
343, 14 BRBS 52, 56 (1st GCr. 1981)(claimant who repairs and
mai ntains the structures housing shipyard nachinery and the
machi nery itself is covered under the Act); see also Wiite v.
Newport News Shi pbuil ding and Dry Dock Co., 633 F.2d 1070, 12 BRBS
598 (4th G r. 1980); Jackson v. Atlantic Container Corp., 15 BRBS
473 (1989). Thus, the fact that claimant’s duties in this case are
the type perforned in other businesses is not dispositive of the
coverage i Ssue. In fact, in Hullinghorst Industries, Inc. V.
Carroll, 650 F.2d 750, 14 BRBS 373 (5th Cr. 1981), cert. denied,
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454 U.S. 1163 (1982), the United States Court of Appeals for the
Fifth Grcuit, in whose jurisdiction this case arises, deened it
“immaterial” that the skills used by the enpl oyee are essentially
non-maritinme in character if the purpose of the work is maritine.
The court stated: ““non-maritinme’ skills applied to a maritine
project are maritinme for purposes of the ‘maritine enploynent’ test
of the Act. (Footnote omtted) 1d., 650 F.2d at 756, 14 BRBS at
377 (enphasis in original). Cf. Wyher/Livsey Constructors, Inc.
v. Prevetire, 27 F.3d 985, 28 BRBS 57 (CRT)(4th Cir. 1994), cert.
denied, = US _ , 115 S.C. 1691 (1995)(hol ding no coverage for
a pipefitter building a power plant on a shipyard as duties were no
different than those perforned off shipyard prem ses; construction
of power plant is not related to shipbuilding). Claimant’s
mai nt enance work at the shipyard entitles himto coverage under the
Act. See Sanders v. Alabama Dry Dock & Shipbuilding Co., 841 F. 2d
1085, 21 BRBS 18 (CRT)(11th Cir. 1988); Graziano, 663 F.2d at 342-
343, 14 BRBS at 56; conpare Bazenore v. Hardaway Constructors

Inc., 20 BRBS 23 (1987).

“The Suprenme Court’s decision in Schwalb is particularly
relevant in this instance. The Suprene Court held that enployees
injured while maintaining or repairing equi pnment essential to the
| oadi ng or unl oadi ng process are covered by the Act. Thus, rail way
wor ker s whose wor k i nvol ves repairing and mai nt ai ni ng the machi nery
used to |l oad coal onto vessels are covered because their work is
essential to the | oadi ng and unl oadi ng process. Schwal b, 493 U. S.
at 40, 23 BRBS at 96 (CRT). Simlarly, in this case, claimnt’s
duties include general maintenance and keeping clean the gantry
tracks for the cranes that noved the ship sections froma dry dock
to a wet dock. This work therefore is essential to the
shi pbui | di ng process, and is covered under the holding in Schwal b.
See also Alabama Dry Dock & Shipbuilding Corp. v. Kininess, 554
F.2d 176, 6 BRBS 229 (5th Cr. 1977), cert. denied, 434 U S. 903
(1977) (cl ai mant covered who sandbl asted and disassenbled gantry
cran before it was used in shipbuil ding operation - maintenance of
crane necessary to shipbuil ding operation).

“Accordingly, the admnistrative |law judge’ s Decision and
Order - Denying Benefits is reversed, as claimant’s enpl oynent is
covered under the Act. (Footnote omitted) The case is remanded to
the admnistrative law judge for disposition of any renaining
I ssues.”

In view of that holding of the Board, | find and concl ude t hat
Cl ai mant satisfies the status and situs requirenents of the Act and
| shall now proceed to determ ne whether C ai mant’ s acci dent arose
out of and in the course of his maritinme enpl oynent or whether he
had deviated fromthe scope of his enploynent to bring about that
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acci dent .

This Adm nistrative Law Judge, in resolving that issue, wll
now summari ze the testinony relating to that issue.

I njury

The term®“injury” neans accidental injury or death arising out
of and in the course of enploynent, and such occupational disease
or infection as arises naturally out of such enploynent or as
natural ly or unavoidably results fromsuch accidental injury. See
33 U.S.C 8902(2); U.S. Industries/Federal Sheet Mtal, Inc., et
al., v. Director, Ofice of Wrkers Conpensation Prograns, U S
Department of Labor, 455 U S. 608, 102 S.C. 1312 (1982), rev'g
Riley v. US. Industries/Federal Sheet Metal, Inc., 627 F.2d 455
(D.C. Cir. 1980). A work-rel ated aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Wrks Corporation, 11 BRBS 556 (1979), aff'd
sub nom Gardner v. Director, OANCP, 640 F.2d 1385 (1st G r. 1981);
Preziosi v. Controlled Industries, 22 BRBS 468 (1989); Januszi ew cz
v. Sun Shipbuilding and Dry Dock Conpany, 22 BRBS 376 (1989)
(Deci sion and Order on Remand); Johnson v. Ingalls Shipbuilding,
22 BRBS 160 (1989); WMadrid v. Coast Marine Construction, 22 BRBS
148 (1989). Mbreover, the enploynent-related injury need not be
t he sol e cause, or primary factor, in a disability for conpensation
purposes. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing disease or underlying
condition, the entire resultant disability is conpensable.
Strachan Shipping v. Nash, 782 F.2d 513 (5th Gr. 1986);
| ndependent Stevedore Co. v. O Leary, 357 F.2d 812 (9th Cr. 1966);
Kool ey v. Marine Industries Northwest, 22 BRBS 142 (1989); M jangos
v. Avondal e Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. Ceneral
Dynam cs Corp., 18 BRBS 85 (1986). Al so, when cl ai mant sustai ns an
injury at work which is followed by the occurrence of a subsequent
injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
unavoi dabl e consequence or result of the initial work injury.
Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046 (5th G r. 1983);
M j angos, supra; H cks v. Pacific Marine & Supply Co., 14 BRBS 549
(1981). The terminjury includes the aggravation of a pre-existing
non-work-related condition or the conbination of work- and non-
wor k-rel ated conditions. Lopez v. Southern Stevedores, 23 BRBS 295
(1990); Care v. WWVATA, 21 BRBS 248 (1988).

Joan Latina has worked at the Enployer’s shipyard for twelve
(12) years and she currently works in Departnent 505 ( Mai nt enance).
She has worked with the O aimant and she now does the | adies’
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bat hroom in a nunber of buildings at the shipyard, including the
260 Building (#3 on the map of the shipyard in evidence as CX 24),
and she has al so hel ped clean and renove debris fromthe #4 area
(i.e., graving dock No. 3) in preparation for the |aunching of a
submarine, or for famly day or when visiting dignitaries conme to
the shipyard. While she has not worked in the machi ne shop, she
has used the ladies’ room in that building (#19), M. Latina
remar ki ng that each of the bath roons has two | arge roons, one a
sort of powder room or lunch room and the other containing the
sinks and stalls. She often would hear d ai mant washi ng his hands
inthe | adies’ roomand he woul d i mredi ate | eave if he heard a | ady
approaching to use the bathroom According to Ms. Latina, d ai nant
would “panic” if a woman entered the room he would |oo0ok
enbarrassed even though he was assured that this was no probl em
However, one wonman did conplain and a sign was put on the door
announci ng that henceforth that roomwoul d be reserved excl usively
for wonen. She has gone into the supply room for cleaning
mat eri al s needed to clean the bathroons. According to Ms. Latina,
she has two breaks per day, one at about 9 AM and the other at
about 2 PM each |l asting about ten (10) m nutes. Those break tines
are not mandatory and she believes that she could take her break
earlier or later than 9 AM She has known d aimant for about
twelve (12) years and he is a goad worker, just like the others in
t he mai ntenance departnent. Wiile he seenmed to get along with
ot hers, he usually kept to hinself and seened timd; she never knew
that Caimant had any problens prior to Decenber 13, 1996.
(TR 40- 49)

Ms. Bessie Ellis has worked in maintenance at the shipyard
since 1988, the first six years as an enpl oyee of a subcontractor
perform ng mai ntenance work and the | ast four years as an enpl oyee
of the Enployer. M. Ellis first met d aimant sonmetine in 1991 and
she and C aimant did the bathroons in the machi ne shop, M. Ellis
cl eaning the |l adies’ roomand C ai mant doing the nmen’s room She
never saw C ai mant hiding, goofing off or shirking his duties, M.
Ellis remarking that he was al ways carrying his gray bucket and his
cl eani ng suppl i es wherever he went. She also heard dainmant in the
| adi es” room washing his hands and he would inmmediately |eave

whenever he heard any wonman approaching the room She
categorically stated that Caimant’s presence there was no probl em
for her. She never heard any of the bosses or supervisors say

anyt hi ng negative about the C ai mant whose greetings to her were
usually a sinple “hello” as he was a man of few words. She al so
frequently went to the supply roomto ger her cleaning material,
just as the nmintenance workers on the other shifts would do.
However, she would not | et the door close on her and she woul d prop
open the door because it would stick sonetines and she woul d have
to shake the door open. She also agreed that machinists could go
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into the supply room She never saw magazi nes in that room never
saw anyone in the | oft area, never saw Claimant in the storage room
and she never heard that the door could sonehow |ock from the
i nsi de. Wen M. Ellis advised her boss that she had been
subpoenaed to testify at the hearing, she was then called to the
Legal Departnent and she answered i n the negative when asked if she
had seen O ai mant engaged in sexual activity behind that closed
door. (TR 49-58)

Ms. Sandy Gray has worked as a laborer in the Mintenance
Department since 1981 and she has worked with d ai mant nunerous
times cleaning the bathroons all over the shipyard, including the
wet docks. She also has heard C ai mant washing his hands in the
| adi es’ room whenever she went there to clean that bathroom she
could hear the water running and C ai mant, appearing flushed and
nervous, would imediately | eave. She did not go to the storage
room for supplies but she would instead go to inspect the
conditions at the | adies’ roomand her femal e co-worker would go to
the supply room She has not heard any conplaints about the
Cl ai mant except for that one woman who conpl ai ned about C aimant’s
use of the | adi es’ roomwhereupon the new sign was put on the door.
When she told her boss that she had been subpoenaed to testify at
the hearing, she was then called to the Legal Departnent and she
answered in the negative when asked if she had ever seen O ai mant
engage in any sexual activity. Attorney G einer was one of those
attorneys at the Legal Departnent that day. (TR 58-65)

As already noted, Claimant testified that he has worked as a
| aborer in the Maintenance Departnent all over the shipyard,
including the floating barge for two years from 1981 to 1983, in
the electricians’ office area (to the left of #19 on CX 24), from
August of 1992 to March of 1995, he worked outside the carpenter’s
barge on the docks (#4 on CX 24, that area where all of the various
trades were building conponents of the submarine right over the
Thames River) and in the 260 Building (#3) where the submarines
itself is fabricated.  ai mant has even gone under the submari ne- -
resting on building blocks--to renove and cl ean out debris such as
so-cal l ed “bl ack beauty,” i.e., the residuals used by the painters
to do their sandblasting, Caimnt remarking that the submarine
cannot be built safely and efficiently if he and his co-workers did

not perform their assigned duties. In fact, if the maintenance
| aborers failed to performtheir duties, the work areas would be “a
mess” and woul d constitute a fire hazard. |In March of 1995 he was

assigned to clean the bathroons on the YTT barge and on the docks
(#39 on CX 24) and he continued to clean the bathroons in the
machi ne shop until his last day of work on Decenber 13, 1996.
(TR 80-87)
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This closed record conclusively established that d ai nant
sustai ned orthopedic injuries as a result of his fall on Decenber
13, 1996, that the Enployer had tinely notice thereof and tinely
controverted Claimant’s entitlenent to benefits on the grounds t hat
he is not a maritinme enpl oyee because of the nature of his work at
the shipyard, the Enployer essentially arguing that Caimnt’s
“support services” do not satisfy the jurisdictional requirenments
of the Act. That issue has already been discussed above. The
Enpl oyer al so submts that Claimant’s fall did not arise out of and
in the course of his enploynent, an issue | shall now resol ve.

John L. “Jack” ElKkins, in charge of the Enployer’s
| nvestigations, testified that he was summoned to the accident
scene on Decenber 13, 1996, that he was off-site and arrived there
within twenty (20) mnutes, that he immediately inspected the
storage room saw foot-prints on the shelves and clinbed up into
the loft area, that he found a television set there, saw nunerous
trash bags, several porno nmagazi nes, rubber gloves, as well as
3"-4" thick piece of padding and a cushion propped up like a
pillow M. ElKkins concluded that C ai mant had been using the | oft
as his own “nap” area based on the condition of the door and the
observations of a machinist, M. Burton Jernstrom who saw d ai nant
enter the storage room immediately ascend to the loft and
di sappear for thirty (30) mnutes or so before the accident. M.
El kins took pictures of the scene (RX 20 - RX 23) and he talked to
a nunber of other individuals about the accident. (TR 136-149)

Rol and Bourdon was the person who encountered C ainmant on
Decenber 13, 1996, between 8:30 - 9:00 AM “rolling on the ground.”
The “young person” said he could not “feel his legs.” M. Bourdon
called for others to summon an anbulance and he returned to
Claimant to confort him The Caimant said, “He fell down the
machi ne shop stairs, wal ked to where he was and col apsed.” (SIC)
M . Bourdon doubted the fall down the stairs and, after talking to
Burton R Jernstrom a machinist, he went to the Saf ety Engi neering
Department and told them what happened. (CX 1)

M. Jernstrom has stated that he saw Caimant enter the
storage roomat 8 AM on Friday Decenber 13, 1996, and i medi ately
cl ose the door and ascend onto a platformin the supply roomor the
so-cal l ed nezzanine or |oft area. According to M. Jernstrom
Cl aimant two weeks earlier had placed cardboard on the w ndow but
“the top portion of the window was still clear” and he was able to
W tness the activity by d ai mant. Forty-five (45) mnutes or so
later M. Jernstromencountered M. Bourdon in the wal kway next to
the supply room and, after a few nonents of conversation, both
realized that the Caimant was the “young person . . . rolling on
the ground.”
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Addi tional pictures of the accident scene are in evidence as
part of CX 1 at 9. The loft can be seen above the | ockers on the
next four photographs, the last two show ng, according to the
Enpl oyer, the beddi ng used by C aimant for his unauthorized breaks
or naps.

The parties deposed Ralph H Perry on Decenber 11, 1998
(CX 25) and M. Perry, who has worked at the Enpl oyer’s shipyard in
t he mai nt enance departnent for twenty-nine (29) years and who has
been a nenber of |aborers’ l|ocal 364 for those years, and is
currently vice president of the local and a union steward,
testified that Caimant, as a cl eaner or a custodian “would work in
the machine shop ... in the pipe shop” and in the “tin shop” as
needed. These shops are |ocated on the docks and Cl ai mant woul d
al so work in the office buildings onthe docks, such as the 260 and
263 buil dings. These bathroons are used by all the trades working
in those areas and “Big Bertha is on the back side of the nachine
shop,” identified as #19 on he map of the shipyard. (CX 24)
Cl eaners fromthe | aborers’ union would al so cl ean the areas on the
YTT barge where the carpenters used to store their tools in
| ockers, and there were al so offices where, for exanple, files were
mai ntai ned for those “working on a certain piping section.” The
bar ges al so generated steamwhich was supplied to the boats in the
graving dock in order to test the various systenms on board the
boat. (CX 25 at 3-11)

Cl eaners played an essential part in the | aunching of vessels
because the area marked #28 had to be thoroughly cl eaned and swept
free of debris, food, sandblasting grit, etc., because “at | aunch
time everything gets cleaned,” M. Perry remarking that “you can
eat off the place by the time we're through cleaning it.” Such
cleanliness is “absolutely” inportant to the United States Navy and
its rigid specifications, especially when the President, the First
Lady or other visiting dignitaries are present at the shipyard to
| aunch the newest nuclear-powered submarine as part of this
country’s mlitary mght. As part of the new |l aunchi ng nethod, the
cleaners nust “sweep in between the tracks” to facilitate the
| aunchi ng process. Wth reference to work in the nachine shop
where torpedo tubes are made, and where several trades perform
their essential duties in the construction of conponents to be
installed on the boats, M. Perry admtted that the Enpl oyer builds
the best submarines in the world and that the |aborers are a
necessary and inportant part of the submarine building process.
According to M. Perry, the failure of a cleaner to perform
assigned duties properly, i.e., renoval of debris, paper, etc.
mght result in a conflagration caused by a welder’s spark or a
burner’s torch; thus, the cleaner’s duty is to renove any and al
safety hazards. (CX 25 at 12-17)
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M. Perry arrived at the accident scene after C ainmant had
been taken away by anbul ance. The safety departnment, other union
representatives, IRD and the “curious” were already at the scene.
They then went into the supply room i.e., Caimant’s “assigned
area where he had his cleaning tools and his | unch and his | ocker,”
M. Perry agreeing that that was C aimant’ s “assi gned area” and was
a proper place for himto be, if he entered that room as part of
hi s enpl oynent duties. Charlie Ballato and M. Perry clinbed a
| adder to reach the loft but neither crawled into that area. M.
Perry saw “a TV to the side with a couple of inches of dust on it.
It wasn’t connected” and there was no el ectrical outlet there to be
used for a connection.” Two days later M. Perry returned to the
supply roomand he sawthe windowin the |loft, an area he descri bed
as “like a little cove. It |ooked Iike sonebody had nade a bed.
There were sone rubber gl oves, sone toilet paper. And it was just
trashed. It was dusty.” M. Perry did not know who had made the
bed because *“anybody coul d have made that bed ... (b)ecause you’ ve
got other shifts in that Yard. M. Perry has never seen C ai mant
in that loft area and he is not aware of any disclipinary
proceedi ngs brought against the Claimant as | ong as he (M. Perry)
has been at the shipyard. (CX 25 at 17-21)

Di sciplinary action woul d have been taken agai nst anyone who
was caught sitting down or loitering in the supply before |unch
with the door closed but he could properly go in that roomto get
any of the supplies he needed. He could eat his lunch in there at
lunch tine. M. Perry did learn “that supposedly the door was
| ocked and he couldn’'t get out” and M. Perry had no prior
knowl edge that there had been any problenms with the room or the
door. Caimant was a good worker and M. Perry is not aware of any
disciplinary action against Claimant. M. Perry has “been in nost

of these bathroons and they have plenty of hot water.” ©Moreover,
overtinme work is offered equally to all of the workers and “there’s
overtinme for everybody” during a launch. 1In fact, at the tinme of

his deposition, M. Perry stated that the U S.S. Connecticut was
bei ng | aunched that day. (CX 25 at 21-33)

The parties al so deposed Peter |. Baker on Decenber 11, 1998
(CX 26) and M. Baker, who has worked at the Enployer’s shipyard
for fifteen (15) years and who has served as busi ness manager for
the local affiliate of the Laborers Union, which also includes
cl eaners or sweepers, testified that while cl eaners or sweepers are
not involved in the “hands-on production work” of building the
shi ps, they are “a support service” and assist the trades engaged
in shipbuilding because, according to M. Baker, “they keep the
pl ace clean.” The performance of their duties “inproves the
overall safety conditions in the shipyard,” “reduces the chances of
fire,” and “when the place isn’'t clean, we get overrun with rodents
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and bugs,” M. Baker concl udi ng that the Enpl oyer cannot safely and
efficiently build a submarine w thout people cleaning up.” I n
fact, when the Enployer “reduced the janitorial staffing
substantially ... we were overrun with the verm n because the trash
just becane knee deep ... (a)nd wthout the cleaners being there
the place is just in disarray,” M. Baker further remarking, “W’ ve
had nunmerous incidents of fires just because of the debris that’s
been left behind ... and it just takes one cigarette butt thrown
into a pile of trash.” Mreover, while it is “not likely that a
submarine with (SIC) burn because of what it is and howit’s nade,”
“the conponents and the material that go into a submarine wll
bur n. And all it takes is a very small fire to do mllions of
dollars in danage.” (CX 26 at 3-6)

M . Baker heard that C ai mant had been i nvol ved i n an acci dent
and he asked M. Perry to look into the situation.  ainmnt was
suspended by | RD pendi ng the i nvestigation, which by union contract
must be conpleted within five days. M. Baker attended C ai mant’s
hearing, at which tinme the conpany’s “basic charge was that he was
abusi ng conpany tine,” that he “was not wor ki ng when he shoul d have
been working,” that he “was in an area that was questionable” and
“the whole incident of himfalling or junping or whatever ... was
i nproper conduct.” |f Caimnt had been di scharged, M. Baker was
prepared to file a union grievance, in accordance with the various
procedures available in the union contract. However, the Enpl oyer
of fered C aimant the Opportunity to either resign voluntarily or be
fired, and “he chose to quit.” According to M. Baker, if C ai mant
had not voluntarily quit, the matter woul d have gone to arbitration
and it woul d have been resol ved and settled by the parties “inlieu
of arbitration.” (CX 26 at 6-9)

M. Baker went to the supply room on a couple of occasions
after Decenber 13, 1996, |ooked at sone pictures, reviewed the
statenents of various individuals and also spoke to Caimnt.
According to M. Baker, “Mtt is absolutely credible” and he is
suspi ci ous about the machinist wtness who all egedly saw C ai mant
clinb into the |loft area because “the machi nist stated that he had
been on the | ookout for Matt. It makes ne suspicious that he was
on the | ookout for sonebody who was just going in there and doing
his job. Wy the machinist had not gone to Matt’s supervisor if
there had been a problem — |I'm suspicious of him for several
reasons. And he was also quite a distance away with a partially

obstructed view of the area that Matt was in.” (CX 26 at 9-13)

The parties also deposed Burton Jernstrom (RX 18) and M.
Jernstrom whose Decenber 16, 1996 witten statenent is in evidence
as Deposition Exhibit 1, testified that he has worked at the
shipyard for thirty-two (32) years and now works in R&D at the
machi ne shop, that on Decenber 13, 1996 he was “working ... at the
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great big do-all saw’ on the second fl oor, bal cony, west side, that
he had been observing Claimant’s activities because a now retired
woman had “conplained to (him that she had gone several tines into
the |l adies bathroom and (Claimant) was in the bathroom in the
| adi es bathroom And he really had no business there because he
can’t clean | adi es bathroons. He cleaned the nen’s bathroons. So
(he) started to watch (C ai mant) because ... it was rather unusual,
strange for some man to be in the | adies bathroom” (RX 18 at 2-6)

On Decenber 13, 1996 M. Jernstrom saw C ai mant “com ng from
t he machi ne shop portion to the block of offices in a real rapid
rate of wal king” and he “saw (Cl aimant) go into the room and then
just a fewseconds ... (later) sawhimclinb up on top.” According
to M. Jernstrom the flat |level part is “the ceiling of the | adies
bat hroom” “a type of loft” where “they had stuff stored up there
including a TVthat didn't work,” a television set that “had (been)
taken out of the office there of the nuclear inspector’s office.”
M. Jernstrom “witnessed (Claimant) clinbing up there ... al nost
right away “after entering the room” He “kept watching because
(he) thought maybe (C aimant woul d) cone out and go in the | adies
room” According to M. Jernstrom Caimnt was “not a kind of
person you could get friendly with” and although he saw d ai nant
climbupintothe loft, he did not see himclinb down into the room
and he “absol utely” woul d have been able to see Cainmant if he were
| ocked in the roomand could not get out of that room The nachine
shop i s a noisy environnment and M. Jernstromadoes not believe that
he woul d have been able to hear daimant if the wi ndow and t he door
were closed. (RX 18 at 6-11)

Since the Decenber 13, 1996 incident, there have been no
changes made to the roomor the door other than the cardboard in
t he wi ndow had been taken down by the investigators. M. Jernstrom
“wat ched him (?) put (the cardboard) there” on the w ndow “about a
week or two weeks before the incident.” It was appropriate for
Claimant to go into the supply room on Decenber 13, 1996 because
“it |l ooked like (he had) a plastic bag in one hand and a broomin
the other or a nop or sonething.” About ten to twenty m nutes
after he saw Claimant go into that room a person cane up to M.
Jernstrom and attenpted to | ocate the room out of which d ai mant
exited the building. According to M. Jernstrom he thought “that
(Caimant) was trying to look into the | adies roomby reachi ng out
the wi ndow' as “the building is right over the ladies room” Only
t hat one w ndow was covered by cardboard. (RX 18 at 11-19)

The parties also deposed Mchael Street (RX 19) and M.
Street, who has worked at the shipyard for fifteen (15) years and
who had been C ai mant’ s supervisor for at |least two (2) years prior
to the Decenber 13, 1996 incident, testified that Departnent 505 is
t he mai ntenance departnent, that he supervises “three distinct
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trades,” i.e., “the l|aborers who take care of the janitorial”
services,” “the painters who take care of painting within the
shi pyard,” but not on the boats, and “constructi on nechani cs who do
heavy equi pnent, repairing pipes, digging holes” and that C ai mant
“did the rest roomcleaning ... (in) probably about six or seven
buil dings ... throughout the shipyard.” He was assigned only to
clean the nen’s restroons and his “schedule did not call (him to
clean any offices” or to clean up or renove debris from around
machi nery in the production areas. According to M. Street,
Cl aimant “would make sure they were all stocked with tissue and
hand towels and soap, neke sure the floors were clean and the
urinals and the toilets (were) clean. Then when he was all done
(cl eaning), he cane out and the floor was washed.” C eaning those
men’s roons in those six buildings was a full-tine job as “a
t housand people would go through there during a period of a day.”
(RX 19 at 3-6)

M. Street was not aware of the existence of the |loft area or
al cove over the | adies roomon the second fl oor of the machi ne shop
building until after the Decenber 13, 1996 incident, M. Street
remar ki ng that he “was at school ... when this happened” and “t hey
called (him back from school, and (he) went over and saw this
roonf in question. He did not even know that the roomwas used as
an upstairs supply depot for cleaning supplies because he *al ways
t hought the south end nen’s roomwas used as a supply area.” M.
Street who has not returned to that room since Decenber 13, 1996
was notified of the incident “a little bit after eight o' clock” in
t he norning. According to M. Street, it would not have been
appropriate for the Caimant or any enployee to take his norning
break “because he’s just getting started at that tine” and because
“(t)here’s an unwitten law that nine o' clock is so-called break
tinme.” M. Street had once in the past given C aimant a “repri mand
... on his job performance” but he could not recall reprimndi ng
Claimant for inappropriate breaks. (RX 19 at 7-10)

According to M. Street, a break by an enployer at the
i nappropriate tine is an “abuse of conpany tinme” and would result
in “a warning slip for the first” offense. A repeat violation
woul d result in a day or two suspension and he woul d not have been
term nated outright *“unless he was caught sleeping” on the job
Wiile M. Street was Claimant’s “direct, i mredi ate supervisor,” any
supervisor at the shipyard has the right to address with an
enpl oyee any performance problem or violation of conpany rules.
(RX 19 at 10-11)

When M. Street was sunmoned to the machine shop after the

Decenber 13, 1996 incident, M. Street’s general foreman, Al Smth,
and others, including security, wanted to know about C aimnt’s
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wor k schedul e, where he was supposed to be, etc. M. Street then
went to the roombut he “never clinbed to the top of the loft.” He
was shown the room and the w ndow from which Cl ai mant exited the
building. M. Street goes by that room*“once a nonth” but, as far
as he knew, that roomwas not being used by the cl eani ng depart nent
as a storage area. M. Street “sent soneone in there to clean up
that room” as well as the |oft area. He “believe(d) everything
that was up there was probably thrown away, unless security

took material fromthe loft. Anything else ... was thrown away.”
Apparently security had already conpleted their investigation “by
the time that we finally went there and cleaned it up.” (RX 19
at 11-13)

According to M. Street, Caimant could be described as “a
little bit hyper, but ... easy to get along with,” one who was
al ways hurryi ng about and was generally the nervous type and who
“wanted to hurry everything up,” thereby occasionally “leav(ing) a
bat hroom hal f cl eaned. Sonetinmes not stocked,” etc. C ai mant
showed up for work on tinme and had a good attendance record. Any
supervi sor who i ssued a warning or reprinmand to Cd ai mant woul d have
also told M. Street “because (he) is his imedi ate supervisor.”
Security handl ed the Decenber 13, 1996 and M. Street did not know
t he exact personnel action taken although he concluded, C ai mant
“was either severed or asked to be severed because he’s no | onger
enpl oyed at Electric Boat.” (RX 19 at 14-17)

The parties deposed John Elkins on Cctober 26, 1998 (RX 17)
and M. Elkins, who began at the Enpl oyer’s shipyard as a security
of ficer in 1983 and who has ‘ progressed up to senior investigator,”
testified that in his capacity he is “responsi ble for any viol ation
of conpany rules and regul ati ons, najor nedical incidents, things
of that nature,” that Caimnt’s Decenber 13, 1996 i ncident
constituted “a major nedical incident” and that he “was notified
(of the event) and responded.” M. Elkins went to “the area where
(daimant) had been found outside of the machi ne shop on the east
side of the building” and he saw no evidence on the ground that
anyt hi ng had happened as C ai mant had al ready been taken to L&M by
t he paramedi cs, al though “there were sone fire departnent personnel
still at the scene” and they “told (M Elkins) that that was where
he was found.” According to these personnel, Cdaimnt “had told
them that he had fallen down a set of stairs, exited the building
and wal ked that far before he collapsed.” (RX 17 at 2-5)

M. Elkins went inside the building to inspect the South
Stairwell identified by the fire departnent personnel and he
encount ered Rol and Bourdon, C ai mant’s supervi sor, who advi sed M.
El kins “that this guy had not fallen down the stairs as indicated,
but rather out of a second floor w ndow,” M. Bourdon remarking
that his statement was based on the fact that he saw C ai mant
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“falling.” M. Bourdon’s statenent is deposition exhibit 1 and
Burton Jernstrom who observed C ai mant going into the supply room
al so provided a statenent to M. Elkins. He then went to the room
and used “yell ow tape” to seal off the roomand he had mai nt enance
“actually change the lock on the door because at the tinme there
were a lot of keys out for that office from the naintenance
personnel.” (RX 17 at 5-8)

M. Elkins was unable to | ocate any worker or machini st who
had seen or heard C aimant fall down those twenty-five steps as he
had al |l eged. He then went to that supply roomand clinbed into “an
al cove in this maintenance roonf and he noticed “footprints on top
of the locker, which told (hin) that soneone else had been up

there.” After M. Elkins “got up onto that I|evel area,” he
“noticed that there was a makeshift bed ... in an alcove directly
adj acent to the w ndow he had cone out of.” M. Elkins also

noti ced sone “(g)garbage bags, pronography (SIC) nagazi nes, toilet
paper and a tel evision” which was unplugged. The nmagazi nes “were
lying on the ground in close proximty to the bed.” The w ndow was
“not a typical w ndow that slides up and down” but “actually half
tips into the building and half tips out of the building” so that
“you can never open the whole wi ndow and “so there would not be a
possibility of anyone being able to roll out of it,” and a person
“woul d have to consciously go out of the window.” M. Elkins also
t ook phot ographs of the scene and he descri bed t hose phot ographs in
graphic ternms. (RX 17 at 8-16)

M. Elkins was the first person to go into the loft foll ow ng
the incident and he is certain that he saw one set of footprints on
top of the |ocker and while there was nmuch dust and debris in the
alcove or loft, he did testify “that the bed was not dusty,”

sonet hing that he “specifically checked,” leading him*®“to believe
that soneone had been using it recently.” He could not recall
whet her the nagazines were open or closed, although he did not
believe they were covered wth dust. “After (M. Elkins) had
finished (his) investigation and drew (his) conclusions,
mai nt enance went up and cleaned that entire area up. As far as
(he) knows everything got thrown away.” M. Elkins testified

further that the door to the room “opened effortlessly” and could
not be secured because of years of abuse. (RX 17 at 16-21)

M. Elkins was shown an article in the The New London Day on
Decenber 19, 1996 and he described the article as “totally false.”
(Deposition Exhibit 7) M. Elkins was then asked to give further
testi nony about the photographs he took at the scene. M. Elkins
|ater learned that the television set “had been reported stolen
sonetinme earlier.” (RX 17 at 21-30)
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In his excellent post-hearing brief (CX 28), daimnt submts
that his Decenber 13, 1996 junp and fall fromthe | edge arose out
of and in the course of his enploynent for the follow ng reasons:

“To establish entitlenent to conpensation under the Act, the
Cl aimant nust allege a causal relationship between an injury and
work conditions or an accident and show the existence of nedica
inmpairnment or ‘injury.’ See U S. Industries/Federal Sheet Metal,
Inc. v. Director, OANCP, 455 U S. 608, 102 S. C. 1312 (1982)
M randa v. Excavation Construction, Inc., 13 BRBS 882 (1981). An
injury is causally related to the enploynent if it arises out of
the employnent and in the course of the enploynent. The
requirenent that the injury arise out of the enploynent refers to
the cause of the injury. An injury occurs in the course of the
enploynment if it occurs within the tinme and space boundari es of the
enpl oynent and in the course of an activity whose purpose is
related to the enploynent. See Mil vaney v. Bethl ehem Steel Corp.
14 BRBS 593, 595 (1981).

“Once the daimant had shown an injury and an accident or
conditions at work that coul d have caused the injury, a presunption
exists under 8 20 that the Caimant’s injury arose out of and in
the course of his enploynent with enployer. That section provides
in pertinent part:

In any proceedings for the enforcenent of a claim for
conpensation under this Act it shall be presuned, in the
absence of substantial evidence to the contrary --

(a) That the claim comes wthin the
provi sions of this Act.

* * *

(d) That the injury was not occasi oned by the
W llful intention of the injured enployee to
injure or kill hinself

33 U.S.C. § 920.

“To invoke the 8 20 presunption, the C ai mant nust establish
a prima faci e case that he suffered an injury, and that an acci dent
occurred or conditions existed at the enploynent which could have
caused that injury. See Kalaita v. Triple A Machi ne Shop, 13 BRBS
326 (1981). Once the §8 20 presunption is invoked, the burden
shifts to the Enployer to rebut the presunption wth substantia
and specific evidence that the Caimnt’s condition was not caused
or aggravated by his enploynent. See Sinclair v. United Food &
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Commerci al Workers, 23 BRBS 148 (1989).

“There is no dispute in this case as to the cause of the
Claimant’s injury —that his injuries were sustained when he junped
fromthe store roomw ndow. The enpl oyer disputes that the injury

occurred in the course of the enploynent — as a result of an
activity whose purpose was related to the enpl oynent as opposed to
a deviation fromthe enpl oynent for purely personal reasons. ‘An

activity is related to the enploynent if it carries out the
enpl oyer’s purposes or advances [its] interests directly or
indirectly.” Boyd v. Ceres Term nals, 30 BRBS 218 (1997) (quoting
Larson, The Law of Wbrknmen’s Conpensation 8 20 (1996).

“The C ai mant provi ded substantial and uncontradi cted evi dence
that his injury occurred as a result of an activity whose purpose

was related to his enploynent. He testified that he was in the
store roomto retrieve the supplies he needed to clean the nen’s
room near the nachine shop. (Tr at 99) H s testinony was

supported by two co-workers fromhis departnent. Bessy Ellis, who
cleans the nearby |l adies’ roomon the sane shift, testified that
she also stores her cleaning supplies in that room as do the
| aborers on the other shifts. ld. at 53. Ral ph Perry also
confirmed that it was appropriate for the Claimant to be in the
store roomfor work purposes. (CX 25 at 22) The Enpl oyer did not
of fer any evidence to rebut this testinony.

“Furthernore, the Enployer did not offer any evidence to
contradict the Caimant’s testinony that he junped fromthe w ndow
because he coul d not open the door to the store room Hi s account
was substantiated by the blisters and bl eeding on his hands caused
by his trying to tw st and pull the door knob. The social worker’s
report fromthe psychiatric consultation confirnms that Matthew had
blisters on his hand fromtrying to open the door. (CX 5 H's
testinmony that he also tried to open the door by kicking it was
substantiated by the fact that the bottomof the store roomdoor on
the inside was conpletely splintered. (Tr at 145)

“The C aimant reported to the social worker at L & M Hospital
that he had becone cl austrophobic and pani cky when he could not
open the store roomdoor. (CX 5) He also told the social worker
that he pani cked when he could not get out of the store room
because he was afraid that he would |l ose his job if he was found in
t here because of a prior verbal warning. Id. He testified that he
t hought he could get out of the store room by clinbing out the
wi ndow in the |oft area and wal king on the | edge to an open w ndow
in one of the offices. (Tr at 104) A photograph taken on the date
of injury confirns that a wi ndow | ocat ed nearby was open. (RX 22)
He also testified that he clinbed out of the w ndow and junped
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because he was trying to get back to work. (Tr at 109-10 127)

“The Enpl oyer offered no evidence to support the suggestion
that the aimant was in the store roomfor any reason other than
to get his cleaning supplies. While pronographic nagazi nes and a
make-shift bed were found in the |l oft area, the Enpl oyer offered no
evi dence that the C aimant had nade the bed or was in there on the
date of injury to read the magazines. |In fact, the uncontradicted
testinony in the record was that nunerous people used the store
room and pronographic materials are found in other areas on the
yard, such as the Big Bertha bathroomfacility.

“John Elkins testified that there was a window in the store
room t hat opened onto the balcony. (Tr at 141) The w ndow had
Wi re across the top portion but the | ower portion could be opened.
When he returned to the store roomseveral days after the accident,
t he door to the store roomwas | ocked. He gai ned access by openi ng
the wi ndow and clinbing through the | ower portion. (Tr at 142)

“Apparently, this testinony was offered to show that the
Cl ai mant had an alternative means of getting out of the store room
besi des junping out of the windowin the loft area. However, the
Claimant testified that he had never opened that wi ndow in the past
and did not knowit would open. (TR at 98) The fact that d ai nant
m ght have been able to use a different wndow to get out of the
store room does not nean that using the loft w ndow took his
actions outside the course of his enploynent. He was in the store
room so that he could get his cleaning supplies. Wen he becane
trapped in there, his only intent was to get out of the store room
so that he could return to his cleaning duties. Therefore, since
all of these activities were done solely to further the Enployer’s
purposes, his injury occurred in the course of his enploynent.

“Counsel for the Enployer suggested in his opening renmarks
that perhaps the Caimant was in the store room for personal
reasons, possibly to sleep on the nake-shift bed.! (Tr at 34)
However, counsel admtted that he did not know what C ai mant was
doing in the store room and offered absolutely no evidence
supporting the suggestion that he went in there to sl eep. Counsel
al so admtted that there was no evidence that Matthew was trying to
commt suicide by junping fromthe w ndow |l edge. (TR at 36) In
fact, the nedical records reflect that Caimant did not exhibit any
i ndi cation of being suicidal in the hospital and his parents, who

!Both the Claimant and Ral ph Perry testified that the |oft
area was filthy and full of trash. Gven the Caimant’s lifelong
obsession with cl eanliness, the Enpl oyer’ s suggesti on that he m ght
have been sleeping in the trash is sinply not credible.
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had seen hi mthe day before the accident, confirnmed that he was not
sui ci dal . (CX 5) Thus, there is no evidence in the record
supporting even a theoretical inference that this episode was an
attenpt at suicide.

“Notw thstanding the total |ack of any evidence in the record
to support an inference that the Claimant’s injury occurred as a
result of his engaging in purely personal pursuits, an inferenceis
not sufficient to rebut the presunption that the injury arose out
of and in the course of the enploynent unless the inference
constitutes the kind of evidence that a reasonable mnd would
accept as adequate to support a conclusion. See John W MG ath
Corp. v. Hughes, 264 F.2d 314 (2d Cir.), cert. denied, 360 U.S. 931

(1959). “Reliance on hypothetical probabilities or highly
equi vocal evidence is not substantial and will not rebut the
presunption. ... Thus, fact, not speculation, are necessary to
rebut the presunption.” Mul vaney, supra, at 597 (citations
omtted).

“I'n Mul vaney, the Caimant injured his armwhen it was caught
in a planer. The Enployer offered evidence that use of the planer
had not been authorized for several nonths prior to the injury.
Furthernore, two people testified that there were redwdod shavi ngs
near the planer on that day and the Enpl oyer did not use redwood.
From this testinony, the ALJ inferred that the Cainmant had no
work-rel ated reason to use the planer and thus ruled that the
Claimant’s injury did not arise in the course of his enploynent.

“The Board reversed, holding that the Enployer’s negative
evidence did nothing nore than create speculation as to why the
pl aner had been turned on and how the C ai mant’ s arm becanme caught
init:

[ S] pecul ation, or nmere hypothetical probabilities, are
not sufficient to rebut the presunption. . . . There was
no evidence directly controverting the presunption that
the injury occurred in the course of Caimant’s
enpl oynment . I ndeed, in making his determ nation, the
admnistrative law judge relied alnost entirely on
negati ve evidence, particularly his finding that
Cl ai mant’ s expl anation for the manner of the acci dent was
lacking in credibility.

Mul vaney, 14 BRBS at 597.
“I'n this case, the Cl aimant offered substantial evidence that

he was in the store roomfor purposes related to his enpl oynent and
that he junped from the |edge so that he could return to his
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cl eaning duties. The Enployer has offered nothing but specul ation
and supposition to support its contention that the C aimant was in
the store room for any reasons other than work reasons.?
Therefore, the Enpl oyer has not rebutted the presunption that the
Claimant’s injury arose in the course of his enpl oynent.

“Furthernore, even if, as the enpl oyer suggests, the C ai mant
was in the store roomon the date of injury for personal reasons,
his injury would still have arisen in the course of his enpl oynent.
In the case of Durrah v. Washington Metropolitan Area Transit
Aut hority, 760 F.2d 322, 17 BRBS 96 (CRT) (D.C. Cr. 1985), the
Cl aimant was a security guard who | eft his post to get a soda. He
was injured when he fell going to the enployee | ounge where the
soda machi ne was | ocated. The court held that the fact that he was
not authorized to | eave his guard post to go to the enpl oyee | ounge
was irrelevant to the determ nation of whether the injury arose in
he course of his enpl oynent:

The lounge and staircase were facilities WHATA

expected its enployees to use. . . . Enployee use of the
[ soda] machine was an anticipated occurrence in the
course of a workday. . . . It is not “necessary that the

enpl oyee be engaged at the tinme of theinjury in activity
of benefit to his enployer. Al that is required is that
the ‘obligations or conditions of enploynent create the
‘zone of danger’ out of which the injury arose.” oo
In short, had Durrah first secured a replacenent, his
injury would unquestionably have ‘take[n] place within
the period of the enploynent, at a place where the
enpl oyee reasonably may be, and whil e he [was] engaged in
doi ng sonething incidental [to the enploynent].”

The asserted violation [of conpany rules] did not place
Durrah in the path of new risks not inherent in this
enpl oynent situation.

Durrah, 17 BRBS at 97-8 (citations and footnote omtted).
“In this case, there was uncontradicted testinony that the

store room was used by cleaners, including Matthew, to store
cl eani ng equi pnrent and was al so used by ot her people for different

2lt is apparent that the enployer reacted so aggressively in
this case because of sonme early suspicions which ultimtely turned
out to be unjustified. This is unfortunate since the O ai nant | ost
a valuable job and the enployer lost a |long and faithful enployee
whose only fault was that he wal ked too fast.
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wor k-rel ated reasons. Therefore, evenif Claimnt were in there at
the tinme of injury for reasons not related to his enploynent, his
being in the store roomat that tinme did not place himin the path
of new risks not inherent in his enploynent because he used that
room at other tinmes for legitimte work reasons. Pursuant to
Durrah, therefore, the injury would still be conpensabl e under the
Act,” according to the Caimant’s thesis.

As noted above, the Enpl oyer has al so controverted this claim
on the grounds that Claimant’s junp froma | edge at the Enpl oyer’s
shipyard was not an incident in the course and scope of his
enploynment. | agree with the Enployer for the follow ng reasons:

The claim before ne nust be denied because the accident in
guestion did not occur in furthering the shipbuilding activities of
t he Enpl oyer, although the accident certainly happened wthin the
time and space of enpl oynent as Cl ai mant was “on-the-cl ock” and as
he was injured in an adjoi ning area at the Enpl oyer’s shipyard. In
this regard, see Wlson v. WMA T.A, 16 BRBS 73 (1984). Wile
Cl ai mant has the benefit of the Section 20(a) presunption that his
accident occurred within the scope of his enploynent, the Enpl oyer
has offered specific and conprehensive evidence severing the
connection between such accident and Cdaimant’s rmaritine
enpl oynment. Thus, on that issue, the presunption falls out of the
case, does not control the result and | shall now weigh and
evaluate all of the evidence in determ ning whether the accident
arose out of and in the course of Claimant’s maritime enpl oyment.

It is well-settled that the nexus between the enpl oynent and
the accident nay be severed if the enployee violates an express
prohi bition, acts w thout authorization, acts purely for personal
reasons, or has abandoned his enpl oynent-rel ated duti es and st at us,
and has enbarked on a personal mssion of his own. diver v.
Murry’s Steaks, 17 BRBS 105, 108 (1985).

Al though the testinony of the Claimant’s actions at the tine
of his accident is contradictory, certain elenents of the credible
testinmony from the wtnesses do stand out, and | find such
testinony to be nost persuasive.

The Caimant testified that he was in the storage area; he
testified that he clinbed up to the loft, not just on this day but
on the other days. (TR 97) He acknow edged that he was there
outside of the traditional “break tinme.” (TR 93) He was in the
room for an wunusually lengthy tine. (TR 124) He had been
di sciplined previously for leaving early outside of his schedul ed
work time. (TR 91) He was informally spoken to by his supervisor
for taking a break outside of the scheduled break tinmes. (TR 92)
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A machi nist who worked in the area also testified. (RX 18)
On the date of the incident, M. Jernstromwas working outside of
the stockroomin question. (RX 18 at 4) (He stated that he had
been watching the Claimant’s activities on behalf of a female co-
wor ker who conplained that the Caimant was using the |adies
bat hroom which was next to the supply room (RX 18 at 5, 6)) He
wat ched the O ai mant enter the stock room and the, through a plain
glass wndow to the side of the stock room door, wtnessed the

Claimant clinbing into the |oft area. In fact, M. Jernstrom
intrigued by the whol e scenario, went to the supply roomto |look in
and see if the Caimant was visible; he was not. He did not

observe the O aimant cone down fromthe loft or out of the room
While the Cainmant testified that he was pounding on the door to
get out, M. Jernstromtestified that he neither saw nor heard the
Cl ai mant poundi ng the door to get out of the room (RX 18 at 6,
9, 10)

Wiile the Caimant testified that the door was stuck, other
mai nt enance workers and the supervisors of the rmaintenance
departnment could not confirm this statenent. (TR 54, 62; CX 25
at 22) Indeed, other maintenance workers went in and out of this
roomon a regular basis without incident. (1d.)

Claimant also testified that he was nervous about being in the
stock room (TR 108); however, supervisors of the departnent
indicated that, as long as he was there for a legitimte, work-
rel ated task, he had no reason to be agitated as he bel onged t here.
(CX 25 at 22) After being in the supply roomfor 15 to 20 m nutes,
he than junped out the window to get back to work. (TR 108, 109)

| sinmply cannot accept Claimant’s testinony as to the reasons
why he remained in the store roomfor twenty (20) m nutes or so and
as to why he found it necessary to junp that twenty (20) feet or so
fromthat | edge once he realized that the | edge was not w de enough
to accommodate his work boots. VWiile Caimant had a legitimte
reason to enter the store roomto obtain the cleaning supplies he
needed, it should have taken him no nore than five mnutes to
obtain those supplies. He was in there for at |east twenty (20)
m nutes, leading this Adm nistrative Law Judge to concl ude that he
was in that roomfor purely personal reasons, on a so-called frolic
of his own, and taking an unauthorized break, to put the entire
epi sode in the light nost favorable to the Cainmant. However, |
will go further and conclude that O aimant was in that roomeither
to view the magazines there or to peek into the adjoining | adies’
room as was articulated by one witness for the Enployer.

In any event, after five (5 mnutes or so, Caimnt was no
| onger furthering the Enployer’s shipbuilding operations, and he
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was on “a frolic of his owmn.” C ainmnt knewthe situation in which
he had placed hinmself and Caimnt, perhaps hearing soneone
approach the room clinbed out on the |edge and then decided to
junp to the ground below to escape detection. Cainmant realized
that he had a problemw th this situation and, rather than telling
the truth as to what had happened, told those who had asked him
that he fell down twenty-five (25) steps inside that building.
That was a del i berate fal sehood and C ai mant had no reason to utter
that unless he knew that he would be reprimanded for that
unaut hori zed break.

| am aware of the Board's recent decision in Boyd v. Ceres
Term nal, 30 BRBS 218 (1997), wherein the Board affirnmed an award
of benefits to an enployer (a forklift operator) who had left his
machine to take a short detour to the conpany parking lost to
assi st another enployer in starting his autonobile, the Board
hol ding that the injury to the enpl oyee arose in the course of his
enpl oynent because the detour was a “mnor deviation” from the
usual enpl oynment and because that good sanaritan act furthered that
enpl oyer’ s business activities.

In the case at bar, Caimant’s rash actions can best be
described as a major deviation fromhis duties as a |laborer and in
no way furthered the Enpl oyer’s shipbuil di ng operations.

Wile Cdaimnt refers to the Enployer’s countervailing
argunents as nere supposition and speculative, | reject that
suggestion of the Caimant, primarily because of the initial
fal sehoods of Claimant to cover his tracks and al so because the
Enpl oyer’ s essential thesis is nore probative and persuasive, as
opposed to Claimant’s belated efforts to explain the accident and
to extricate hinself from the situation in which he now finds
hi nsel f.

There is absolutely no evidence, and | reject the suggestion,
that Caimant attenpted to injure hinself by a suicidal [eap on the
day in question. Thus, the provisions of Section 3(c) of the Act
are not applicable herein, i.e., “no conpensation shall be payable
if the injury was occasioned solely by the intoxication of the
enpl oyee or by the willful intention of the enployee to injure or
kill hinmself or another.”

Wil e a newspaper article suggested that O ai mant, because of
marital difficulties, perhaps nmay have been sl eeping overnight in
the loft (RX 17, Deposition Exhibit 7), M. El kins described the
article as “totally false.” Thus, | credit the uncontradicted
testinmony of M. Elkins in the absence of any contrary testinony
fromthe Cai mant on that issue. Mreover, Claimnt testified that
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he has his own apartnent although he does spend t he weekends at his
parents’ hone.

This claim nmust be denied for the additional reason that
Cl aimant voluntarily and know ngly violated the Enployer’s rules
agai nst unaut hori zed or premature breaks when he clinbed out on the
| edge and placed hinself in the path of new risks not inherent in
hi s enpl oynent situation.

The “added peril” or “added risk” doctrine is well-recognized
inthe field of workers’ conpensation | aw and this doctrine inplies
that an enpl oyee renoves hinself from coverage under a workers
conpensation schene if he perfornms his task in an unusual or
unnecessarily dangerous way. A typical case occurred in
Massachusetts. Hurley’'s Case, 240 Mass. 357, 134 N E. 252
(1922) (conpensati on deni ed when wor ker chose to wal k al ong a high
narrow beaminstead of the factory floor to access anot her part of
the plant); Lazarz's Case, 293 WMss. 538, 200 NE 275
(1936) (conpensation denied when enployee, who was tasked wth
W pi ng down the outside of machi nes and was forbidden to open the
gear box, opened the gear box and had his hand enneshed i nside).
However, no such case seens to have appeared i n Massachusetts since
1936 and the Suprene Judicial Court seemed to nodify its position

on this point. In Chapman’s Case, an enployee was injured while
mlling clapboards for a friend. Chapman’s Case, 321 Mass. 705, 75
N. E. 2d 433 (1947). In awardi ng conpensation the Suprene Judici al

Court wote that “the enployee at the tinme of his injury had not
enbarked upon an enterprise exclusively for his own personal

pur pose and beyond the anmbit of this enploynent.” 1d. at 436.
Mor eover, the “added peril” doctrine has been considered in
the follow ng cases: Cunningham v. Industrial Commin, 78 Ill.2d

256, 399 N. E. 2d 1300 (1980)(conpensation denied when enployee
sl ammed hand agai nst door breaking bones after his wheel barrow
tipped); Segler v. Industrial Comrin, 81 I11.2d 125, 406 N E. 2d 542
(1980) (conpensation denied to enployee injured when crossing
conveyor belt to place a frozen pot pie in an industrial oven);

Howel | Tractor & Equip. Co. v. Industrial Commin, 78 IIll.2d 567,

403 N. E. 2d 215 (1980) (conpensation denied to a nmachine repairmn
who, after neeting with coll eagues at a bar to discuss a problem
with a machine while traveling on business, lost his |eg when
returning to his notel while traveling along railroad tracks). The
[1linois Suprenme Court did award conpensation in a |later case with
facts simlar to the case at hand. In Gerald D. Hines Interests v.

| ndustrial Commin, an enpl oyee was injured while attenpting to gain
access to a locked office by neans of an access shaft. Gerald D
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Hines Interests v. Industrial Commin, 191 IlIl.App.3d 913, 138 I11.
Dec. 929, 548 N E. 2d 342 (1989). The enpl oyee was responsi bl e for
maki ng daily adjustnents at 5:00 PPM to a building' s heating and
air conditioning unit. The enpl oyee had previously received poor
j ob eval uati ons and was concerned about | osing his job. On the day
he was injured, he received an inproved evaluation. When the
enpl oyee returned to his office at 5:00 PM to nmake the
adj ustnments he discovered that he had |ocked hinself out of the
of fice. The enployee said he felt silly and did not want to
j eopardi ze his inproved evaluation so he attenpted to enter the
office through the aforenentioned access shaft. The enpl oyer
sought to deny conpensation based on the enployee’s m sconduct.
The I1linois Suprenme Court affirmed an award of benefits because
t he enployee was engaged in activity in furtherance of his
enpl oynent .

In viewof the foregoing, | reiterate that the clai mbefore ne
nmust be deni ed because O ai mant was not engaged in an activity in
furtherance of the Enployer’s shipbuilding operati ons AFTER he had
entered and remained in the supply room FOR MORE THAN FI VE M NUTES
because he was then in there for personal reasons, i.e., to take a
nap, watch television, read nagazines or just “goof off.” Thus,
his activities, after five (5 mnutes in there, were outside the
scope of his enpl oynent.

As | find and conclude that Cainmant’s accident did not arise
out of and in the course of his maritinme enploynment, the claim
before ne shall be and the sane hereby is DEN ED

However, in the event that review ng authorities should hold
otherwse as a matter of law, | shall nake certain additiona
findings for the future guidance of the parties.

Nat ure and Extent of Disability

It is axiomatic that disability under the Act is an econom c
concept based upon a nedi cal foundation. Quick v. Martin, 397 F. 2d
644 (D.C. Gr. 1968); Owens v. Traynor, 274 F. Supp. 770 (D. M.
1967), aff'd, 396 F.2d 783 (4th Cr. 1968), cert. denied, 393 U S.
962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedical condition alone. Nardella v. Canpbell Machi ne,
Inc., 525 F.2d 46 (9th Cr. 1975). Consideration nust be given to
clai mant' s age, education, industrial history and the availability
of work he can performafter the injury. American Miutual |Insurance
Conmpany of Boston v. Jones, 426 F.2d 1263 (D.C. Cr. 1970). Even
arelatively mnor injury may lead to a finding of total disability
if it prevents the enployee from engaging in the only type of
gai nful enpl oynent for which he is qualified. (l1d. at 1266)
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Cl ai mant has the burden of proving the nature and extent of
his disability without the benefit of the Section 20 presunption.
Carroll v. Hanover Bridge Marina, 17 BRBS 176 (1985); Huni gman v.
Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141 (1978). However, once
Cl ai mant has established that he is unable to return to his forner
enpl oynent because of a work-related injury or occupational
di sease, the burden shifts to the enployer to denonstrate the
availability of suitable alternate enploynent or realistic job
opportunities which claimnt is capable of perform ng and which he
could secure if he diligently tried. New Ol eans (Qulfw de)
Stevedores v. Turner, 661 F.2d 1031 (5th Cr. 1981); Air Anerica v.
Director, 597 F.2d 773 (1st Cr. 1979); American Stevedores, Inc.
v. Sal zano, 538 F.2d 933 (2d Gr. 1976); Preziosi v. Controlled
| ndustries, 22 BRBS 468, 471 (1989); Elliott v. C & P Tel ephone
Co., 16 BRBS 89 (1984). \Wiile Cdaimnt generally need not show
that he has tried to obtain enploynent, Shell v. Tel edyne Movi bl e
O fshore, Inc., 14 BRBS 585 (1981), he bears the burden of
denonstrating his wllingness to work, Trans-State Dredging v.
Benefits Review Board, 731 F.2d 199 (4th G r. 1984), once suitable
alternate enploynent is shown. Wl son v. Dravo Corporation, 22
BRBS 463, 466 (1989); Royce v. Elrich Constructi on Conpany, 17 BRBS
156 (1985).

On the basis of the totality of this closed record, |I find and
concl ude that d ai mant has established that he could not return to
work as a | aborer between Decenber 14, 1996 and February 26, 1997.
The burden thus rests upon the Enployer to denponstrate the
exi stence of suitable alternate enploynent in the area. I f the
Enmpl oyer does not carry this burden, Caimant is entitled to a
finding of total disability. American Stevedores, Inc. v. Sal zano,
538 F.2d 933 (2d G r. 1976); Southern v. Farners Export Conpany, 17
BRBS 64 (1985). In the case at bar, the Enployer did not submt
any evidence as to the availability of suitable alternate
enpl oynent during that closed period of tine. See Pilkington v.
Sun Shi pbui I ding and Dry Dock Conpany, 9 BRBS 473 (1978), aff'd on
reconsi deration after remand, 14 BRBS 119 (1981). See al so Bunbl e
Bee Seafoods v. Director, OACP, 629 F.2d 1327 (9th G r. 1980).
therefore find daimant has a total disability during that closed
period of tine.

Aver age Weekly Wage

For the purposes of Section 10 and the determ nation of the
enpl oyee's average weekly wage wth respect to a claim for
conpensation for death or disability due to an occupational
disability, the tine of injury is the date on which the enpl oyee or
cl ai mant becones aware, or on the exercise of reasonable diligence
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or by reason of nedical advice should have been aware, of the
rel ati onshi p between the enpl oynent, the disease, and the death or
di sability. Todd Shipyards Corp. v. Black, 717 F.2d 1280 (9th G r.
1983); Hoey v. General Dynam cs Corporation, 17 BRBS 229 (1985);
Pitts v. Bethlehem Steel Corp., 17 BRBS 17 (1985); Yal owchuck v.
General Dynam cs Corp., 17 BRBS 13 (1985).

The Act provides three nethods for conputing claimnt's
average weekly wage. The first nethod, found in Section 10(a) of
the Act, applies to an enployee who shall have worked in the
enpl oynent in which he was working at the time of the injury,
whet her for the sanme or another enpl oyer, during substantially the
whol e of the year immediately preceding his injury. Mul care v.
E.C. Ernst, Inc., 18 BRBS 158 (1987). "Substantially the whole of
the year” refers to the nature of Caimant's enploynent, i.e.,
whether it is intermttent or permanent, Eleazar v. GCeneral
Dynam cs Corporation, 7 BRBS 75 (1977), and presupposes that he
coul d have actually earned wages during all 260 days of that year,
O Connor v. Jeffboat, Inc., 8 BRBS 290, 292 (1978), and that he was
not prevented from so working by weather conditions or by the
enpl oyer's varying daily needs. Lozupone v. Stephano Lozupone and
Sons, 12 BRBS 148, 156 and 157 (1979). A substantial part of the
year may be conposed of work for two different enployers where the
skills used in the two jobs are highly conparable. Hole v. M am
Shi pyards Corp., 12 BRBS 38 (1980), rev'd and remanded on ot her
grounds, 640 F.2d 769 (5th Cr. 1981). The Board has held that
since Section 10(a) ains at a theoretical approximtion of what a
cl ai mant coul d i deally have been expected to earn, tinme | ost due to

strikes, personal business, illness or other reasons is not
deducted from the conputation. See O Connor v. Jeffboat, Inc.
8 BRBS 290 (1978). See also Brien v. Precision Valve/Bayl ey

Marine, 23 BRBS 207 (1990); Klubnikin v. Crescent Wharf & Warehouse
Co., 16 BRBS 183 (1984). Mor eover, since average weekly wage
i ncl udes vacation pay in lieu of vacation, it is apparent that tine
taken for vacation is considered as part of an enployee's tinme of
enpl oynent. See Waters v. Farner's Export Co., 14 BRBS 102 (1981),
aff'd per curiam 710 F.2d 836 (5th Cr. 1983). Accordingly, this
Adm ni strative Law Judge should include the weeks of vacation as
time which claimant actually worked in the year preceding his
injury. Duncan v. Washington Metropolitan Area Transit Authority,
24 BRBS 133, 136 (1990); Glliamyv. Addison Crane Co., 21 BRBS 91
(1987). The Board has held that 34.4 weeks' wages do constitute
"substantially the whole of the year,” Duncan, supra, but 33 weeks
is not a substantial part of the previous year. Lozupone, supra.
Cl ai mant worked for the Enployer for the 52 weeks prior to his
injury. Claimant submts that his average weekly wage as of
Decenber 13, 1996 was $474.70 (TR 8) and as his wage records
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corroborate that wage, |I find and conclude that his average weekly
wage may reasonably be set at $474.70. (CX 19)

Medi cal Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc., 8 BRBS 130
(1978). The test is whether or not the treatnent is recogni zed as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Col burn v. General Dynamcs Corp., 21 BRBS 219, 22
(1988); Barbour v. Wodward & Lothrop, Inc., 16 BRBS 300 (1984).
Entitlenent to nedical services is never tinme-barred where a
disability is related to a conpensable injury. Addison v. Ryan-
Wal sh St evedoring Conpany, 22 BRBS 32, 36 (1989); Mayfield v.
Atlantic & Qulf Stevedores, 16 BRBS 228 (1984); Dean v. Marine
Termnals Corp., 7 BRBS 234 (1977). Furthernore, an enpl oyee's
right to select his own physician, pursuant to Section 7(b), is
wel |l settled. Bulone v. Universal Term nal and Stevedore Corp.
8 BRBS 515 (1978). Cdaimant is also entitled to reinbursenent for
reasonabl e travel expenses in seeking nedical care and treatnent
for his work-related injury. Tough v. Ceneral Dynam cs
Corporation, 22 BRBS 356 (1989); Glliam v. The Wstern Union
Tel egraph Co., 8 BRBS 278 (1978).

In Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981), rev'd
on ot her grounds, 682 F.2d 968 (D.C. G r. 1982), cert. denied, 459
U S 1146, 103 S.Ct. 786 (1983), the Benefits Review Board held
that a claimant's entitlenment to an initial free choice of a
physi ci an under Section 7(b) does not negate the requirenent under
Section 7(d) that clai mant obtain enployer's authorization prior to
obt ai ni ng nedi cal services. Banks v. Bath Iron Wrks Corp., 22
BRBS 301, 307, 308 (1989); Jackson v. Ingalls Shipbuilding
Division, Litton Systens, Inc., 15 BRBS 299 (1983); Beynum v.
Washi ngton Metropolitan Area Transit Authority, 14 BRBS 956 (1982).
However, where a claimant has been refused treatnent by the
enpl oyer, he need only establish that the treatnent he subsequently
procures on his own initiative was necessary in order to be
entitled to such treatnent at the enployer's expense. Atlantic &
@Qul f Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cr. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determ nation that claimant is fully
recovered is tantamount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. G r. 1984);
Wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). Al necessary
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medi cal expenses subsequent to enployer's refusal to authorize
needed care, including surgical costs and the physician's fee, are
recoverabl e. Roger's Termnal and Shipping Corporation v.
Director, OANCP, 784 F.2d 687 (5th Cr. 1986); Anderson v. Todd
Shi pyards Corp., 22 BRBS 20 (1989); Ballesteros v. Wllanette
Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless such
failure is excused by the fact-finder for good cause shown in
accordance with Section 7(d), claimant may not recover nedica
costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS 805
(1981). See also 20 C.F.R 8702.422. However, the enployer nust
denonstrate actual prejudice by late delivery of the physician's
report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nedica
expenses; it only requires that the injury be work related.
Ronei ke v. Kai ser Shipyards, 22 BRBS 57 (1989); Wnston v. Ingalls
Shi pbui I di ng, 16 BRBS 168 (1984); Jackson v. Ingalls Shipbuilding,
15 BRBS 299 (1983).

On the basis of the totality of the record, | find and
concl ude that C ai mant has shown good cause, pursuant to Section
7(d). dainmnt advised the Enployer of his work-related injury on
December 13, 1996 and requested appropriate nedical care and
treatnment. However, the Enpl oyer did not accept the claimand did
not authorize such nedical care. Thus, any failure by Claimnt to
file timely the physician's report is excused for good cause as a
futile act and in the interests of justice as the Enpl oyer refused
to accept the claim

| nt er est

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp., 10 BRBS 724 (1978). The Benefits Review
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the ful
anount of conpensation due. Watkins v. Newport News Shi pbuil ding
& Dry Dock Co., 8 BRBS 556 (1978), aff'd in pertinent part and
rev' d on ot her grounds sub nom Newport News v. Director, ONCP, 594
F.2d 986 (4th Cr. 1979); Santos v. General Dynam cs Corp., 22 BRBS
226 (1989); Adams v. Newport News Shi pbuil ding, 22 BRBS 78 (1989);
Smth v. Ingalls Shipbuilding, 22 BRBS 26, 50 (1989); Caudill v.
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Sea Tac Al aska Shipbuilding, 22 BRBS 10 (1988); Perry v. Carolina
Shi pping, 20 BRBS 90 (1987); Hoey v. General Dynamcs Corp.
17 BRBS 229 (1985). The Board concluded that inflationary trends
in our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making claimant whole, and
held that “. . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . . . .7 Gant
v. Portl and Stevedori ng Conpany, 16 BRBS 267, 270 (1984), nodified
on reconsideration, 17 BRBS 20 (1985). Section 2(m of Pub. L.
97-258 provided that the above provision would becone effective
Cctober 1, 1982. This Order incorporates by reference this statute
and provides for its specific admnistrative application by the
District Director. The appropriate rate shall be determ ned as of
the filing date of this Decision and Oder with the District
Director.

Section 14(e)

Claimant is not entitled to an award of additiona
conpensation, pursuant to the provisions of Section 14(e), as the
Enpl oyer tinely controverted Claimant’s entitlenent to benefits.
(RX 3) Ranpbs v. Universal Dredging Corporation, 15 BRBS 140, 145
(1982); Garner v. din Corp., 11 BRBS 502, 506 (1979).

ENTI TLEMENT

Since Claimant did not sustain an injury within the scope of
his maritinme enpl oynent, he is not entitled to additional benefits
in this proceeding and his claim for benefits is hereby DEN ED
Since any disability C ai mant experienced during that cl osed period
of tinme is due to an i ndependent, subsequent and i nterveni ng event,
severing the chain of causality or connection between such
disability and his maritinme enploynent, he is not entitled to
benefits in this proceeding and his claimfor benefits is hereby
DENI ED

The rule that all doubts nust be resolved in Caimant's favor
does not require that this Adm nistrative Law Judge al ways find for
Cl ai mant when there is a dispute or conflict in the testinony. It
merely nmeans that, if doubt about the proper resolution of
conflicts remains in the Adm nistrative Law Judge's mnd, these
doubts should be resolved in Caimant's favor. Hodgson v. Kai ser
Steel Corporation, 11 BRBS 421 (1979). Furthernore, the nere
exi stence of conflicting evidence does not, ipso facto, entitle a
Claimant to a finding in his favor. Lobin v. Early-Massnman,
11 BRBS 359 (1979).
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VWiile claimant correctly asserts that all doubtful fact
guestions are to be resolved in favor of the injured enpl oyee, the
mer e presence of conflicting evidence does not require a concl usion
that there are doubts which nust be resolved in claimant's favor.
See Hislop v. Marine Termnals Corp., 14 BRBS 927 (1982). Rather,
before applying the "true doubt"” rule, the Benefits Review Board
has held that this Admnistrative Law Judge should attenpt to
eval uate the conflicting evidence. See Betz v. Arthur Snowden Co.,
14 BRBS 805 (1981). Moreover, the U.S. Suprene Court has aboli shed
the “true doubt” rule in Maher Termnals, Inc. v. Drector, OACP,
512 U. S. 267, 114 S.Ct. 2251, 28 BRBS 43 (CRT)(1994), aff’'g 992
F.2d 1277, 27 BRBS 1 (CRT)(3d G r. 1993).

As O aimant has not successfully prosecuted this claim his
attorney is not entitled to a fee award.

ORDER

It is therefore ORDERED that the claimfor benefits filed by
Mat t hew A. Newgarden shall be, and the sanme hereby is DEN ED.

DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:
Bost on, Massachusetts

DVWD: | n
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